United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR PE TITIONER AND JOINT APPENDIX 


UNITED STATES COURT OF APPEALS _ o 
FOR THE DISTRICT OF COLUMBIA CIRCUIT : { = 


DISTRICT OF COLUMBIA, 


Petitioner, es : 
v. ) No. 17,352. 
HYMAN GOLDMAN, et al., ) 
Respondents. ) 
HYMAN GOLDMAN, et al., 
Petitioners, : 
v: No. 17, 354 : 


DISTRICT OF COLUMBIA, 


— —. — ww _— 


Respondent: 


ON PETITION FOR REVIEW OF DECISIONS. OF 
THE DISTRICT OF COLUMBIA: T. URT 


CHESTER H. GRAY - 
Corporation: Counsel, ‘D. Cc 


United States Court of Appeals MILTON D. KORMAN 
for the Distnct of Columbia Circuit Principal Assistant Corporation. 
Counsel, D.C. Se: 
FILED FEB 20.1963 HENRY E. WIXON | : ae 
Assistant Corporation Counsel, D. é. a 
ei HARRISON S. HOWES oe . ee 
athan OF cnbaoes Assistant: Corporation: comer D. Ge = 


_ Attorneys for Petitioner — 
- District Building #e 
Washington 4, D.C. . 


QUESTION PRESENTED 


Where respondents received from corporations in which they were 


stockholders distributions in cash in excess of the earned surplus of the 
corporations, without any redemption of their stock interests, or liquida- 
tion or dissolution of the corporatigns, the question presented is: 

Was it not error for the District of Columbia Tax Court to hold 
that these distributions were not includible in the gross income of respondents 
as defined by the District of Columbia Income and Franchise Tax Act of 


1947,as amended ? 
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IN THE 


UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT xe COLUMBIA CIRCUIT. 


Nos. 17, 352 & 17, 354° 


DISTRICT OF COLUMBIA, ; 
Petitioner, ~ 
Vv. 


HYMAN GOLDMAN, et al., 


HYMAN GOLDMAN, et:al., 
Petitioners, 
v. 
DISTRICT OF COLUMBIA, 
Respondent. 
BRIEF. FOR PETITIONER, 
JURISDICTIONAL STATEMENT wees ae 
This isa proceeding to review decisions of the’ District of Columbia 
Tax Court, ‘based upon its: findings of fact and conclusions: of law, which 
declared partially erroneous assessments made by the District of Columbia 
against ‘respondents for the calendar year 1959; and in Docket Numbers ie 


1762 and 1768 also declared partially erroneous assessments made for the 


2 


calendar year 1960. (J.A. 55-72). The decisions of the Tax Court were 


entered on June 26, 1962. A petition for review of these decisions was 
filed by petitioner on July 26, 1962. (S.A: '78)- 

The jurisdiction of this Court is invoked pursuant to the provisions 
of Section 1, Title XV, Article I of the Act of July 16, 1947, 61 Stat. 328, 
ch. 258 (Section 47-1593, D. C. Code, 1961) and Sections.3 and 4, Title 1-4 
of the Act of August 17, 1937, 50 Stat. 673, ch. 690, as added by Section 8 
of the Act of May 16, 1938, 52 Stat. 371, ch. 223; and as amended by 
Section 5 of the Act of July 26, 1939, 53 Stat. 1108, ch. 367, as amended 
by Section 3 of the Act of July 10, 1952, 66 Stat. 543, ch. 649 (Sections 
47-2403 and 47-2404, D.C. Code, 1961). 


STATEMENT OF THE CASE 
These cases involve assessments of District of Columbia individual 
income taxes for the years 1959 and 1960. Specifically, they involve assess- 
ments of District income taxes against stockholders of four corporations - 
‘The Berkshire, Inc., Queenstown Apartments, Section A., Inc., Queens- 
town Apartments, Section B, Inc. , and Queenstown Apartments, Section’E. ; 
Inc. The assessments which form the basis of the District's appeal are for 
income taxes on distributions made. from "depreciation reserves” of these 
four corporations. The District of Columbia Tax Court found that the 
distributions from the "depreciation reserves" of these four corporations 
were in the nature of a return of capital to the stockholders and, as such, 


were not subject to District income taxes. 
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For purposes of clarity, The Berkshire, Face percinattec referred 

to as "The Berkshire," and the three Queenstown Apartment corporations, 

hereinafter referred to as "Queenstown A,*’ "Queenstown B,” and "Queens- 


town E, " will be discussed separately. 


I 


The Berkshire, Inc. 

ee Berkshire is a corporation owning a large apartment building 
located in the District of Columbia (J. A. 17). The building was completed 
in 1951 and has been successfully operated since that time. At some date ~ 
prior to the taxable years involved the corporation redeemed preferred 
stock in the amount of $243,500, and paid off ordinary loans of approxi- 
mately $250,000. By the end of 1960 it had reckiced the enocisace indebted- 
ness on the puilding by $1,224, 643.04. (J.A. 17). | 

During the taxable years involved the Capeaieace of the corpora- 
tion consisted of 100 shares of preferred stock with a par value of $1 per 
share, or a total par value of $100, which stock was held by the Uaited 
States under its man agreement with the corporation, and 500 shares of 
common stock with 2 par value of $1 per share, or a total of $0 ior all 
common stock. (J. A. 17). 

The Aa of account of each of the corporations contained a 
“depreciation reserve" account which represented or was intended to 


represent the accumulation over the years of the amounts of depreciation 
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deduction or allowances. (J.A: 19). With the exception of a small reserve 
fund deposited with the mortgagee as a deposit for insurance and various 
other items, no fund was actually established by the Berkshire to provide 
for depreciation. (J.A. 19). 
During the calendar years, 1958 and 1959, respondents, as common 
stockholders of the corporation, received cash distributions from the 


corporations. A breakdown of what the stockholders received and what | 


they reported on their District tax returns is set forth in the findings of 


fact of the Tax Court. (J.A. 19223). These distributions represent 
amounts made from profits or earnings of the corporation which the stock- 
holders stated were taxable, and amounts from the so-called "depreciation 
reserve" which the stockholders contended were not subject to District 
income tax. The District assessed a deficiency in income taxes on the 
amounts received by the stockholders from the so-called "depreciation 
reserve" and these assessments formed the basis of the cases brought by 
the stockholders in the Tax Court. | 

In its opinion the Tax Court held that a corporation cannot distribute 
to its stockholders funds out of ‘depreciation reserves" as long as-it has 
accumulated earnings and profits. (J.A. 33). On this basis, the court 
held that the Berkshire had accumulated net earnings which were sufficient 


to cover distributions made to the stockholders in the taxable year 1958. 
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The deficiency. assessments made:against the stockholders-for: the year: 


1958 were, therefore, held by the Tax Court to be valid. (JA. 37,40). 
For the taxable year 1959, the Tax Court held that accumulated 
net earnings carried forward, and net peer by soe ees in. 1959, 
plus a tax refund, in the-total amount of $80,955. 07:were. available for 
distribution as a dividend to the stockholders and taxable as.such, The 
difference between $80, 955. 07 and $120, 005, the total distributed in that 
year, i.e. $39,049.93, was held by the Tax Gourt to have been made out of 
a "reserve for depreciation" and, therefore, not to be: taxable since it ee 
represented a return of capital. (J..A. 37,40). : , 
The court held that net earnings for the year 1960 were: available 
for distribution as dividends-and taxable, ‘but that the distributions in 
excess of net earnings which the stockholders received in 1960, namely mous 


$237,681.11, were from "depreciation reserves" and, ‘as “capital distri-. 


bution," were non-taxable (J.A. 37-38, 40-41). 


a1 


Queenstown Apartments ges 
The Queenstown Apartment's distributions involve thea same a 


as the distributions made by the Berkshire. With the exception ot respondents _ : 
David L. Blanken and Edna R. Blanken, who sought adjudication from the 
Tax Court on the st of distributions nade to them during 1960, the = “ 
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eae taxable year involved is the fiscal year which ended September 30, 
1959. (J.A. 23-24). 

The capitalization of each of the Queenstown corporations consisted 
of 100 shares of preferred stock of a’‘par value of $1 each, or a total par 
value of $100, held by the mortgagee under 2 loan agreement, and 1,500 
shares of common stock of the par value of $1 each, or a total for all 
shares of common stock for each corporation of $1,500. (J. A. 24). 

The common stockholders of each of the Queenstown corporations 
reported taxable income for 1959 to the extent of distributions claimed to 
be out of earnings or profits of the corporation. However, the stock~- ; 
holders contended that distributions reported by them as made from 
"depreciation reserves” were a return to them of capital and, consequently, 
such distributions were not subject to District income tax. 

The Tax Court held that, during the fiscal year ending September 30, 
1959, Queenstown "A" had accumulated earnings and profits sufficient to 
cover distributions to its stockholders during 1959 and, therefore, the 
entire amount of these distributions was, as to respondents, subject to 
District income tax. (J.A. 53). 

As to Queenstown "B", the Tax Court held that it distributed to 
respondents $1, 450.98 in excess of available earnings in 1959, and, con- 


sequently, held that this amount was nontaxable because it was a distri- 


bution out of “depreciation reserves." (J. A. 53,54). 
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The Tax Court further held that ete "E" distributed to 
respondents $460. 42 in excess of available earnings in 1959, and that 
this amount was also nontaxable as a return of capital out of "depreciation 
reserves." (J.A. 53, 54). : | 

The Tax Court determined that distributions to the stockholders of 
the several Queenstown corporations in 1960 were made after they had 
discontinued business, that the distributions were from reserve a 
deposited with-:mortgagees, and that these distributions: were capital 
distributions and non-taxable. (JA. 54). | ; 

The decisions of the District Tax Court were entered on Jane 26, 
1962. (J.A. 55-72). : | 

A petition for review of the decisions was filed by the District of © 


Columbia on July 26, 1962. (JA. 73). | 


STATUTES INVOLVED 

The District of Columbia: Income and Franchise Tax Act of 1947, 

as amended, 61 Stat. 331, ch. 258, provides in Sections 4 (1) and 4 (m) 
of Title I (Sec. 47-1551€. D. C. Code, 1961) and Sections 1 and 2 of 

Title It (Sec. 47-1557a. D. C. Code, 1961) as follows: _ | 


TITLE I 


* ee 


"Sec, 4. General Definitions. —For the purposes of this 
article and wherever ‘appearing herein, unless otherwise re- 
quired by the context— 


* 


(1) The words ‘capital assets’ mean any property, 
whether real or personal, tangible or intangible, held - 
by the taxpayer for more than two years (whether or not 
connected with his trade or business), but do not include 
stock in trade of the taxpayer or other property of a 
kind which would properly be included in the inventory 
of the taxpayer if on hand at the end of the taxable year, 
or property held by the taxpayer primarily for sale to 
customers in the ordinary course of his trade or business. 


"(m) The word ‘dividend’ means any distribution 
made by a corporation (domestic or foreign) to its 
stockholders or members, out of its earnings, profits, 
or surplus (other than paid-in surplus), whenever earned 
by the corporation and whether made in cash or any other 
property (other than stock of the same class in the 
corporation if the recipient of such stock dividend has 
neither received nor exercised an option to receive such 
dividend in cash or in property other than stock instead 
of stock) and whether distributed prior to, during, upon, 
or after liquidation or dissolution of the corporation: 
Provided, however, That in the case of any dividend 
which is distributed other than in cash or stock in the 
class in the corporation and not exempted from tax under 
this article, the basis of tax to the recipient thereof 
shall be the.market value of such property at the time 
of such distribution: And provided, however, That 
the word ‘dividend’ shall not include any dividend paid _ 
by a mutual life insurance company to its shareholders." 


TITLE HI 


"Sec. 1. Net income. —For the purposes of this 
article and wheréver appearing herein, unless otherwise 
required by the context, the words 'net income’ mean the 
gross income of 2 taxpayer less the deductions allowed 
by this article. 


"Sec. 2.' Gross Income and Exclusions refrom— 
(a) The words ‘gross income * include Seats and 
income derived from salaries, ‘wages, or compensation for per- 
sonal services of whatever kind and in whatever form paid, 


including salaries, wages, and compensation paid by the 


United States to its officers and employees to the extent. 

the same is not exempt under this article, or income 
derived from any trade or business or sales or dealings 
in property, whether real or personal, other than capital | 
assets as defined in this article, growing out of the owner- 
ship, or sale of, or interest in,- such property; also from 
rent, royalties, interest, dividends, securities, or 
transactions of any trade or business carried on for gain | 
or profit, or gains or profits, and income derived from 
any source whatever. 


"(b) The words ‘gross income’ shall not include the 
following: 
"(1) Proceeds of Life-Insurance Policies. — The 
proceeds of life-insurance policies paid by reason of the — 
death of the insured, whether in a single sum or otherwise 
- (but if such amounts are held by the insurer under an : 
agreement to pay interest thereon, the interest payments | 
shall be included in gross income). : 
(2) Annuities, and So Forth. — (A) Amounts received 
(other than amounts paid by reason of the death of the 
insured and interest pdyments on such amounts and other 
than amounts received as annuities} under a life-insurance 
or endowment contract, but if such amounts (when added — 
to amounts received before the taxable year under such — 
contract) exceed the aggregate premiums or consideration 
paid (whether or not paid during the taxable year), then the: 
excess shall be included in gross income. Amounts received 
as an annuity under an annuity or endowment contract 
shall be included in gross income; except that there shall 
be excluded from gross income the excess of the amount 
received in the taxable year over an amount equal to 3 per 
centum of the aggregate premiums or consideration paid — 
for such annuity (whether or not paid during such year), 
until the aggregate amount excluded from gross income — 
under this title in respect to such annuity equals the 
aggregate premiums or consideration paid for such annuity. 
In the case of a transfer for a valuable considerations. by.” 
assignment or otherwise, of a life-insurance, endowment, 
or annuity contract, or any interest therein, only the 
actual value of such consideration and the amount of 
the premiums and other sums subsequently paid by the — 
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transferee shall be exempt from taxation under 

subsection (1) or this subsection. This subsection 
_and subsection 2 (b) (1) of this title shall not 

apply with respect to so much of 2 payment under 

a life-insurance, endowment, or annuity contract, or 

any interest therein, as, under section 3 (a) (10) 

of this title, is includible in the gross income of | 

the recipient. ; 


"(B) Employees’ Annuities. —If an annuity 
contract is purchased by an employer for an employee 


under 2 plan with respect to which the employer's 
contribution is deductible under subsection 3(a) (11) 
of this title, the employee shall include in his income 
the amounts received under such contract for the 
year received except that if the employee paid any 

of the consideration for the annuity, the annuity. 
shall be included in his income as provided in subsection 
2 (b) (2) (A) of this title, the consideration for such 
annuity being considered the amount contributed by 
the employee. In.all other cases, if the employee's 
rights under the contract are non-forfeitable except 
for failure to pay future premiums, the amount con- 
tributed by the employer for such annuity contract 

on and after such rights become nonforfeitable shall 
be included in the income of the employee in the year 
in which the amount is contributed, which amount 
together with any amounts contributed by the employee - 
shall constitute the consideration paid for the annuity 
contract in determining the amount of the annuity 
required to be included in the income of the employee 
under subsection 2 (b) (2) (A) of: this title. 


(3) Gifts, Bequests, and Devises. — The value 
of property acquired by gift, devise, or inheritance 
(but the income from such property shall be included 
in gross income). a 


(4) Tax-Free Interest. — Interest upon (a) the 
obligations of a State, Territory of: the United States, 
or any political subdivision thereof, or the District of 
Columbia; and (b} obligations of the United States, its 
agencies, or instrumentalities. 
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(5) Compensation for uries or Sickness. —Amounts: 
received, through accident or health insurance or under 
workmen's compensation or employer's liability acts, 
or by way of damages for personal injuries, whether by | 
suit or agreement. : 


"(6} In the-Case of Ministers. —The rental value of a 
dwelling house and appurtenances thereof furnished to a 
minister of the gospel as part of his compensation. 


"(7} Income Exempt Under Treaty. — Income of any. 
kind to the extent required by any treaty obligation of a 


United States.’ 


(8) Income of Foreign Governments. 


(9) Payments Made Under Laws Relating to Veterat 
—Payments ri benefits made to or on account of a =. 
under any of the laws relating to veterans. 


(10) Income From Ui nee rated Business. ae any 
case of any person entitl e e' net income of 
any unincorporated aeeas ieatheck to tax under the pro- 
visions of title VIII of this article, an amount’equal to the 
proportionate share of such person in such part of such 
net income as is in excess of the exemption provided in | 
section 4 of said title VIE: Provided, howevef, That such 
part so excluded from the gross income’of such person — 
shall be reported by and taxed against the unincorporated . 
business under the provisions of title VII of this article. 


"(11) Capital Gains. —Gains from’ the sale or exchange 
of any capital asset as defined in this article... 


(12): Personal Services. —IE at least 80 per oe of 
the total compensation for personal services covering a 
period of thirty-six calendar months or more (from the © 
beginning to the completion of such services) is received 
or accrued in one taxable year by an individual or a | 
partnership, the tax attributable to any part thereof which 
is included in the gross income of any individual shall not 
be greater than the aggregate of the taxes attributable to’ 
such part had it been included in the gross income of such 


12 


individual ratably over that part of the period which pre- 
cedes the date of such receipt or actrual. 


(13) Income derived from the sale of tangible 
personal property to the United States by corporations 
and unincorporated businesses having their principal 
places of business located outside the District, which 
property is delivered from places outside the District 
for use outside the District: Provided, however, That 
the taxpayer shall furnish to sessor a statement 
in writing of the amount of gross sales so made and, . 
if required by the Assessor, a list of the names of the 
agencies of the United States through whféch such 
property was sold. : 


(14) Dues and initiation fees in the case of any 
club organized: and operated exclusively for pleasure 
and recgeation, no part of the net earnings of which 
inures to the benefit of any private individual or 
shareholder. As used in this subsection, the word 
‘dues’ means only sums: paid or incurred by members 
on a monthly, quarterly, annual, or other periodic 
basis‘for the privilege of being members of such club 
and any pro rata assessment made against the members 
as such; the word 'dues’ does not include any sums paid 
or incurred by members or their guests for food, beverages, 
or cther tangible personal property purchased or for the use 
of the club's social, athletic, sporting, and other facilities; 
and the term ‘initiation fees’ includes any payment, con-. 
tribution, or loan, required as a condition precedent to 
membership, whether or not any such payment, contribution, 
"or loan is evidenced by a certificate of interest or indebtedness. 


'(c) Adjusted Gross Income. —The words ‘adjusted gross 
income’ as used in article mean gross income less 
deductions allowed under section 3 (a) of this title: Provided, 
however, That such deductions were directly incurred in 
carrying on a trade or business: And provided further, That 
in determining adjusted gross income, ‘no deductions shail ; 
be allowed for charitable contributions, alimony payments, 
medical and dental expenses, an optional standard deduction, 
losses of property not connected with trade or business, or 
for an allowance for salaries or compensation for personal 
services of the person or persons liable for the tax." 
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STATEMENT OF POINTS 


“1. The District of Columbia Tax Court erred in concluding that 
individual income taxes assessed against respondents by petitioner for 
the calendar years 1959 ee in Docket Numbers 1762 and 1763 for the 
calendar year. 1960, were, in. the amounts set forth in decisions: of that 
Court, erroneously paid by and collected from respondents, and that 
respondents are entitled to refund thereof with interest. 

2. The District of Columbia Tax Court erred in concluding that 
respondents’ gross income for District of Columbia income tax purposes 
eid not siciude the carl 6 Gilet ibacions aadel te chen fc te corpora- 
tions involved during each of the calendar years in qacatiens | 
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SUMMARY OF ARGUMENT 

Respondents, as stockholders in corporations engaged in the owner- 
ship and operation of real property, received certain distributions from 
these corporations during the taxable years in question, which distributions 
the Tax Court held were made from so-called "depreciation reserves" and, 
as such, were not includible in the gross income of respondents under the 
gross income provision of the District of Columbia Income and Franchise 
Tax Act of 1947, as amended. 

The Tax Court held that the only taxable distributions received by 


stockholders of the corporations involved were those which qualified as a 


"dividend" as defined in the Act. However, the statutory gross income 
provision provides that gross income shall include, inter alia, "dividends" 
tt * * and income derived from any source whatever." No provision, 
moreover, is made by the Act for excluding from gross income distributions 
out of so-called “depreciation reserves." 

The Supreme Court has considered gross income provisions in 
Federal statutes similar to that in the District's statute, and has stated on 
many occasions that the various gross income provisions should be given a 
liberal construction in recognition of the intention of Congress to tax all 
gains except those specifically exempted. 

Although the Income and Franchsie Tax Act does not impose a tax 
upon stockholders receiving merely a return of their original capital 


15 Be 
i f 


investment in the corporation, it does subject to tax distributions which the 


court below characterized in these cases as being distributions out of 


"depreciation reserves. ” : 


To the extent that they eliminded from District tax distributions to. 


petitioners out of “depreciation reserves,” the decisions of the ‘Tax Court 


ought to be reversed. 


ARGUMENT 
In its opinion, the District of Columbia Tax Court held that distri- 
butions made to stockholders of the Berkshire and Queenstown corporations 
out of so-called "depreciation reserves" are not subject to District income 
taxes since they constituted a return of capital to the stockholders. 
The District of Columbia contends that all distributions made by the 
| 
Berkshire and Queenstown corporations during the years in question are 
subject in full to District income taxes under the provisions of Section 2.0f- 
Title Il of the District of Columbia Income and Franchise Tax Act of 1947, 
as amended (Section 47-1557a, D. C. Code, 1961), which provides: 
! ine 
"Sec, 2. Gross Income and Exclusions Therefrom.— 
(a). The words ‘gross income" include gains, profits, and income 
derived from‘s ies, wages; or compens: or person 
services of whatever kind and in whatever form paid, including 
salaries, wages, and compensation paid by the United States 
to its officers and employees to the extent the same is not | 
exempt under this article, or income derived from any. trade 
or business or sales or dealings in property, whether real or 


personal, other capital assets: as ined in 
growing out of the ownership, or sale of, or 
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property; also from rent, royalties, interest, dividends, 

securities, or transactions of any trade or business carried 

on for gain or profit, or gains or profits, and income 

derived from any source whatever." (Emphasis Supplied. ) 

Subsection (b) of Section 2 of Title III of the Act sets forth the 
exclusions from gross. income. No provision is made to exclude distribu- 
tions such as those in dispute, even though such distributions could be said 
to be out of "depreciation reserves, " as the Tax Court held in these cases. 


Section 2 of Title Ill of the Act clearly provides that gross income 


includes gains and profits and also specifies that gross income shall 


‘include * * * * income derived from any source whatever." It is obvious 
that Congress included this provision in the District's Income and Franchise 
Tax Act to effect taxation of all distributions made to stockholders of a 
corporation whether in the form of a “dividend, " as defined elsewhere in 
the District Act, or from any other source whatever other than a return of 
the capital investment of the stockholder in the corporation. 

The Tax Court erroneously stated: 

"The sole question presented in these cases is whether 

the entire amount of money distributed by the four corporations 

to the petitioners were taxable dividends under Section 4(m) of 

Title I of the District of Columbia Income and Franchise Tax 

Act of 1947 (Section 47-1551c, (m), D. C. Code, 1961 Edition), 

*¥*+" (J. A. 31). 

Both at the hearing of these cases and in its brief filed in the Tax Court, 
the District of Columbia urged that whether or not distributions from "“depre- 


ciation reserves" can be considered "dividends" under the definition in the Act, 
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they were-nevertheless-taxable-under the gross income provision, cited 


above. The Tax Court, as noted above, ignored this provision and confined uh 


its opinion to the consideration of whether or not these distributions qualified 
as "dividends" under the District Act. i | 
Section 2 of Title Il of the Act is similar to Section 22(a) of the 


Internal Revenue Code of 1939 which was considered by the supreme Court of 


the United States in Commissioner of Internal Revenue v. Glenshaw Glass ae 
Company, 348 U.S. 426,-99 L.ed. 483, 75 S.Ct. 473. The Supreme Court 


said at page 5 of its opinion: 
| 

* This Court has frequently stated that this language | 
was used by Congress to exert in this field 'the full measure : . 
of its taxing power.' (authorities cited) * * *. Respondents 
contend that punitive damages, characterized as ‘windfalls’ 
flowing from the culpable conduct of third parties, are not ~ 
within the scope of the section. But Congress applied no 
limitations as to the source of taxable receipts, nor 
restrictive labels as to their nature. And the Court has 
given a liberal construction to this broad Frraseology. in. 
recognition: of the intention ongress: 
except those specifically exempted. * * * Such decisions | 
demonstrate that we cannot but/ascribe content to the catch- 
all provision of § 22(a), * gains or prat its and income Ne 
derived from any source whatever.* The importance of: 
that phrase has been too frequently recognized since its | 
first appearance in the Revenue Act of 1913 to saynow. | 
that it adds nothing to the meaning of 'gross income.*™ — 
(Emphasis Supplied. ) 


In Douglas v. Willcuts, 296 U.S. 1 80 L.ed. 3;.56:S.Ct:: 5 


the Court considered the gross income provision as it appeared in the 1928 
Revenue Act, saying: : 
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"No question is raised as to the constitutional power 
of the Congress to attribute to petitioner the income thus 
segregated and paid in discharge of his obligation, and that 
authority could not be challenged successfully. Burnet v. 
Wells, 289 U.S. 670, 677, 682, 684. The question is one 
of statutory construction. We think that the definitions of 
gross income (Revenue Acts, 1926, § 213; 1928, § 22) are 
broad enough to cover income of that description. They 
are to be considered in the light of the evident intent of 
the Congress ‘to use its power to the full extent." * * *" 


In Helvering v. Clifford, 309 U.S. 331, 84 L.ed. 788, 60 S.Ct. 554, 
the Court considered the gross income provision in the Revenue:Act of 1934: 


"Sec. 22(a) of the Revenue Act of 1934 , 48 Stat. 680, 
includes among ‘gross income‘ all ‘gains, profits, and 
income derived . . . from professions, vocations, trades, 
businesses, commerce, or sales, or dealings in property, 
whether real or personal, growing out of the ownership or 
use of or interest in such property; also from interest, 
rent, dividends, securities, or the transactipn of any 
business carried on for ‘gain or profit, or gains or profits 
and income derived from any source whatever." The 
broad sweep of this language indicates the purpose of 
Congress to use the full measure of its taxing power with- 
in those definable catregories. Cf. Helvering v. Midland 
Mut. L. Ins. Co., 300 U.S. 216. Hence our construction 
of the statute should be consonant with that purpose. | 
Technical considerations, niceties of the law of trusts or 
conveyances, or the legal paraphernalia which inventive 
genius may construct as a refuge from surtaxes should 
not obscure the basic issue. * * *" 


See also Irving v. Gavit, 268 U.S. 161, 69 L.Ed. 897, 45 S.Ct. 475; 


Helvering v. Midland Mut. L. Ins. Co., 300 U.S. 216, 81 Led. 612, 
57 S.Ct. 423, 108 ALR 436. 

There is no indication that Congress, in including a gross income 
provision in the District Income and Franchise Tax Act similar to that which 


; i ees 
has appeared in the various federal revenue acts. since 1913, has Intended 
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gross income for District tax purposes: to be any ‘more limited than under 
the Federal acts, aside from specific provisions of law restricting the ® 
meaning of gross income. As the Supreme Court Said Glenshaw Glass. 
Company, supra, the Court has construed the phraseology of. ort provision . . 
broadly in recognition of the intent of Congress, to tax all gains except those 
specifically exempted. , a = 
Considering the history of this. provision and oe by 7 
the Courts, there is no basis for the limited, narrow construction placed 
upon the provision by the Tax Court.: ses oS ‘ 
The Tax Court characterizes the distribution from the depreciation ee: 
reserves" as a return of capital and'concludes, as a consequence, that such < 
distributions are not includible in gross income. ’ Capital has neem defined: on = 
numerous occasions by. the United States Sea Son aod the various 


Federal.and state courts and nothing set forth: in the. authorities requires a: 


different treatment of the term under the District's taxing statute, 


In Bailey v. Clark, 88 U.S. (21 Wall) 284, 22 L.Ed. 651, the 


Supreme Court said: 


1\* ** the only question for Pee cone to: 

the meaning to be. given to the term capital, in the.one . - 
hundred and tenth section of the Revenue Act. ‘The term: is sn 
not there used in any technical sense, but in its natural and; 
ordinary. signification. * * * When used with respect to: the 33 
property. of a corporation or association the term has.a: se ame 
settled meaning; it applies: only. to. the property, or means’. 
contributed by: the stockholders as the fund or basis for the’ 
business or enterprise for.which the corporationor... 
association was formed. * * **. aeamohasis Supplied. ) leona get 

| 

| 

i 
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This. definition has been followed by various federal and state courts. 


In Malley v. Old Colony Trust Company, 299; F. 523, the Court said at 


page 528: 


" * * * Capital has a settled meaning when used with 
respect to the property of 2 corporation, and applies only 
to the property or amounts contributed by the stockholders 
as the fund or basis of the enterprise for which the 
corporation was formed.: * * *" 


See also People ex rel. Union Ferry Company of New York & Brock v. 
Roberts, 66 App. Div. 157, 72 N.Y.S. 950. 

In Allied Chemical & Dye Corp. v. McMahon, 156 F. Supp. 275, 
affirmed 253 F. 2d 663, cert: denied 358 U.S. 829, the United States 
District Court for the Sout'hern District of New York in 1957 interpreted 
"capital" as used in a Federal Internal Revenue statite: 


Capital’, in the sense of the original investment by 
the owners of a corporation, is usually shown in the capital 
stock account.’ According to the type of stock, this is the 
aggregate of the par value or the stated value or the actual 
value of the shares issued. This account remains unchanged 
except insofar as the stockholders contribute additional funds 
to the corporation or withdraw their original investment from 
it. The fluctuation in the value of the business is not Rhown by 
a change in this account but rather by the fluctuation of the 
surplus account. 


Capital’ in a less precise sense is also used to describe 
the proprietorship interest of the owners of the corporation 
at any given time. - In this sense it is shown by the total of 
the capital stock and the surplus accounts. The surplus 
account may be derived from earnings or from amounts paid 
into the corporation from various sources, including con- 
tributions or payments by stockholders.in excess of the 
amounts shown in the capital stock account. Capital in this 
sense, however, is not spoken of as ‘dedicated.’ Capital in 
this sense is simply the excess of assets over liabilities at 
the time in question. 


ee 
"it is ‘my. belief that the statute) uses ‘teapitat” Ensthe nis ae 
former. sense, meaning the contributions of the: stockholder s 


to.the corporation. In‘such a sense’ it is. shown. “by the ony 2s 
capital stock account.” 


=f 
See also:Crocker v. Waltham Watch Company, 315 Mass. 397, 33 N-EW od 230. 

In Berliner Vv. District of Columbia, 40s: Uv. S.A. D.C. 351, 258. Fe 2d 
651, cert. denied 357 U. S.. 937, the ios noted and the opinion indicates. 3 s 
approved, a Serpe of ‘the parties in that case that a return of "agit is 
not, of course, 2 taxable distribution. “Capital”, i this context, as the” 


Court stated in footnote 2 of its opinion, means: 


n(2)7. @.-an amount equal to the original capital paid in (the 
par. value of their: common stock): by the stockholders." ven | 


«Later in its’ Hare in rejecne petitioners* arguments that the ° 
Fifth Amendment prohibits Eee as dividends of amounts distributed in’ 
liquidation’ to.the extent that ‘they represent corporate earnings, the Court said: 
‘In. respect: of the taxpayers here; the argument resins Bene earnices 
the fact that the distributions not only. returned to them their . 
‘capital investments-in ‘full, but also 2 substantial — 
amount as. 2 eS or profit. oats ‘ : : 
; mia trreg re once their “capital” investment ae ‘been n returned ne 
them in, full are receiving; 80 far: as ane are concerned, income. It is not 
the distributing corporations which are being taxed in this case; it is ne | 
recipients. of the corcuce® distributions. ; ‘ : 
In substance,’ there is no real distinction ‘between, the dintrfbations 


to the stockholders in Berliner. and the distributions 8 rod here. © i 
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When respondents have received back from the distributing 
corporations their “capital” investment, “represented by the par value of - 
their stock, any additional distribution is,:as to them; income. : 


The evidence adduced at the hearing of the cases in the Tax Court 


clearly indicates that respondents recovered back their capital investment _ 
long before the distributions from the “depreciation reserves" of these 
corporations now in controversy were made (J.A. Il). The original capital 
investment of the stockholders is the only return of capital not subject to 
District income tax. © oe 
~ CONCLUBION 
The gross income. provision contained in Section 2 of Title Til of the: 
District’ of Columbia Income & Franchise Tax Act, as amended, supra, pro- 
vides for a tax on income derived from any source whatever. Virtually : 
identical language in the Federal taxing statutes has been construed by the 
Supreme Court as-including all income not specifically exempted by the 
statute: The distributions made to the stockholders of the corporations in 
question out of “depreciation reserves” clearly must be included as taxable 
income under the District statute. x oe 
CHESTER H. GRAY 


Corporation. Counsel, ‘D. C. 


MILTON D. KORMAN ‘ 
Principal facet Corporation Counsel, DC. 
HENRY E. 

Assistant Coie Counsel, D. C. 


N.S. HOWE 
Ass: Cc fe Counsel, D.C. 


Attorneys a arse District Building, 
Washington 4, D.C. 
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DISTRICT OF COLUMBIA TAXCOURT = 
HYMAN GOLDMAN and © ase Sil Kai “Nov. 45;, "1961 
YETTA D. GOLDMAN, : Lees 
Petitioners, ers Docket No. 1761 

VS. 


DISTRICT OF COLUMBIA, 
Respondent. 


les 
\ 
“| 
x 
I 
| 
| 
| 


PETITION. | 

The above-named petitioners appeal from. an —— of taxes 
against them, and aver as follows: | 

1. ‘The petitioners are. husband and wife with Sahn ie 
4000 Massachusetts Avenue, N. Ww. » Washington, .D. Cc. : 

2. The tax in controversy is a deficiency in income tax for the Be 
taxable period ended December 31, 1958; in the amount of $191. 12 and a 
deficiency for the taxable period ended December. 31, 1959, in the amount © 
of $125. 01 and such taxes were paid on or, about Seine esse 15, 1981. : 

3. ‘The ee of deficiency and statement of taxes due was dated 
August 18, 1961, as will appear from the copy thereof hereto. attached 
as Exhibit 'A'. A copy of the statement accompanying the original report 
of examination is attached as Exhibit "B’ hereto. - 

4. The assessment of taxes is based upon the sts errois: 


2 


(a) That distributions raoered by the taxpayers as stock- 
holders of two -corporations, known as The Berkshire, Inc. and Queenstown 
Apartments (various sections}, are taxable as gross income within the 
meaning of Title II, Section 2(a) of the D.C. Income and Franchise Tax 
Act of 1947, as amended (Sect. 47-1557a(a}, D.C. Code, 1951 Ed. ). 

5. ‘The facts upon which the petitioners rely as the basis of this 
case are as follows: 

(a) During the years in question petitioners were stockholders 
of the various corporations referred to = paragraph 4. As such stockholders, 
they received certain distributions from said corporations which were 
made from funds available from accumulated depreciation and were not . 
the result of earnings either during the year of distribution, or prior 
thereto. 

(b) Petitioners contended before the Finance Officer, and — 
contend now before this Court, that the said distributions represent pay- 


ments.of capital with respect to the ownership of property, defined under 


District law as a capital asset and) therefore, are not taxable as alleged 


by the respondent. 


WHEREFORE, the petitioners pray that this Court may hear the case and 
1. Enter its finding and decision that the deficiencies determined 


by the respondent are in error and contrary to law. . 
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2. Order the respondent to refund the deficiency collected in the 
amount of $316: 13, plus interest, as provided by law, including the 
interest collected as part of deficiency. 


“TOTAL PAYMENT: DUE-<— 


757 


EXHIBIT »B/ 
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DISTRICT OF COLUMBIA TAX COURT 


_ FILED 
* * * Nov. 29, 1961 
i 


AMENDED PETITION 
pursuant to Rule 11(b)(1) of this Court, the above-named petitioners amend 


their petition, filed herein November 15, 1961, as follows:: : | 
1. So much of paragraph 2 of the petition is deleted as relates to 


the deficiency for the taxable year ended December 31, 1959 and in lieu 


thereof, there is substituted after “the amount of $191. 12": 

and a deficiency of $274.58 for the taxable period ended December 31, 
1959, and such taxes in the amount of $191. 12 were paid on.or aboat Septem- 
ber 15, 1961, and taxes in the amount of $274.58 were apa on ‘November 17, 


1961. 3 : foes 
| 
2. The first clause of paragraph 3 of the petition.is deleted and 


in lieu thereof there is substituted: “aa 
The notice of deficiency and statement of taxes due for the year 
1958 was dated August 18, 1961 and the notice of deficiency and eee 
| 


of taxes due for the year 1959 was dated November 13, 1961. | 
3. ‘The second prayer for relief on page 2 of the petition is deleted 
| 


Order the respondent to refund:the deficiency collected in the total 


and in lieu thereof is substituted: 


amount of $465. 70, plus interest as provided by law, including the interest 
: 
collected as part of the deficiency- 


| 
| 
* * 
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By order dated January 22, 1963, this: Court granted a joint motion 


of the parties for leave to file a single representative pleading in this 

Joint Appendix. This pleading appears above. The following schedule sets 
forth the pertinent information contained in the petitions in the other cases 
filed in the District of Columbia Tax Court from which appeals are being 
taken to this Court. Petitions 1762 through 1770 were filed November 15, 
1961. Petitions $271 through 1780 were filed November 16, 1961. 


Dock- Tax Amount Date of Date of 
et'No. © Petitioners Year of Tax Assessment Payment 


1762 David L. Blanken 1959 $54.15 8-18-61. 9-7-61 
1960 110.51 10-30-61. 11-9-61 
1763 Edna R. Blanken 1959 40.61 8-18-61 9-7-61 
1960 106.45 10-30-61).| .11-9-61 © 
1764 Leo Schlossberg 1959 214.58 8-18-61; -10-4-61 
Goldyne Schlossberg Aa 
1765 Trene Schlosberg 1959 220.92 . 8-18-61 , 10-9-61 
1766 Benjamin Blanken 1959 59.42 8-18-61 9-15-61 
1767 Faye B. Blanken 1959 =. 35.74 8-18-61. 9-15-61. 
1769 Ida Magazine 1959 49..32 8-18-61 | 9-11-61 
1770 Anne Gelfand 1959 22:50 8-18-61 | 9-15-61 
1771 Herbert M. Gelfand 1959 24.17 8-18-61.|. 9-20-61 
1772 Meyer Gelfand and Herbert ks 
Gelfand, Executors of the 
Estate of Harry Gelfand PETA ky 
and Sarah Gelfand 1959 8-18-61 | 9-26-61 
Meyer Gelfand 1959 8-18-61 | 9-26-61 
Cecile S. Goldman 1959 8-18-61 | 9-15-61 
Esther M. Handleman 1959... 8-18-61 9-14-61 
Edward Zupnik 1959 9-8-61 | 9-15-61 
Fannie Zupnik 1959 8-18-61. 9-15-61 
Joseph J. Zupnik 1959 8-18-61, 9-15-61 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Thursday, February 1, 1962 
The above-entitled matter came on for hearing, pursuant to notice, 
at 10:00 o'clock a.m. 
BEFORE: 
THE HONORABLE JO V. MORGAN 
* * * 
THE COURT: Mr. Howes, are you.going to try this case? 
MR. HOWES: ‘Yes, your Honor. : 
THE COURT: You made a statement as to what your position was? 
MR. ‘HOWES: I don't know that is our position, your Honor. We do 


claim that under Title 3, Section 2 of the Act, that these distributions come 


under gross income. 


THE COURT: Suppose you read what it does say and refresh my 
recollection. 

MR. HOWES: Section 2, Gross Income, Exclusion Therefrom: 
The words "gross income” include ain profits, and income derived 
from salaries, wages, or compensations for personal services or. what- 
ever kind and in whatever form paid including salaries, wages, and com- 
pensation paid by the United States to its officers and employees, to the 
extent the same is not exempt under this article or income derived from 


9° 
any trade or business:or. sales or dealings in property whether, real or 
personal other. than capital assets as defined in this article. growing out of 
the ownership or sale of or interest of such:property;, also from: rent, 
royalties, interest, dividends, securities or transactions of. any: trade or 
business carried on for gain or profit or. gains or profits: and income derived 
from any sources whatever. — | 

Now, your Honor, that is just. about as broad as it: seems to me 
6 you can get,.and I think we will have to: narrow. it down somewhat, 
but I would like to read also the definition in the act of dividends and Tt 
think that will probably. narrow this. down to.some extent. | 

The definition of "dividend" is in Title’1, ‘Section 4... The word 
"dividend" means.any distribution made ay a: corporation, domestic or 
foreign, to its stockholders or members: out of its earnings, acts en erty 
surplus other than paid in surplus whenever earned by the corporation and 
whether made in cash or any other property other. than stock of the same‘ 
class in the corporation if the recipient of such stock dividend has neither 
received nor exercised. an option to receive such dividend in cash or in 
property other than stock instead of stock and whether distributed prior 5 
to, during, upon or. after liquidation or dissolution of. the corporation. i 

I don't think the rest is pertinent, your Honor.) ” : 

THE COURT: Do you think this is a dividend?. | 


* * * 


i 
i 
\ 
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EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Thursday, February 1, 1962 
The above-entitled matter came on for hearing, ‘pursuant to notice, 
at 10:00 o'clock a.m. 
BEFORE: 
THE HONORABLE JO V. MORGAN 


* * * 


THE COURT: Mr. Howes, are you:going to try this case? 


MR. HOWES: Yes, your Honor. 

THE COURT: You made a statement as to what your position was? 

MR. HOWES: I don't know that is our position, your Honor. We do 
claim that under Title 3, Section 2 of the Act, that these distributions come 
under gross income. 

THE COURT: Suppose you read what it does say and refresh my 
recollection. 

MR. HOWES: Section 2, Gross Income, Exclusion Therefrom: 
The words "gross income” include gains, profits, and income derived 
from salaries, wages, or compensations for personal services or what- 
ever kind and-in whatever form paid including salaries, wages, and com- 
pensation paid by the United States to its officers and employees, to the 
extent the same is not exempt under this article or income derived from 


“9 
any trade or business:or sales or dealings in property.whether. real or. 
personal other than capital assets as. defined in this article growing out of 
the ownership or sale of or interest of such:property; also from, rent, 


royalties, interest, dividends, securities or transactions of ee or 


" | 
business carried on for gain or profit or gains or profits and income derived 


from any sources whatever. 

Now, your Honor, that is just about as ‘broad as it. seems t me 
6 you can get, and I think we will have to. narrow. it down somewhat, 
but I would like to read also the definition in the act of dividends and I 
think that will probably narrow this down to some extent... | 

The definition of "dividend" is in Title:1, Section 4. The word 
“dividend” means any distribution made by a corporation, domestic or 
foreign, to its.stockholders or members out of its. earnings; profits OF. 
surplus other than paid in surplus whenever earned:by the corporation and 
whether made in cash or any other property other than stock of the same 
class in the corporation if the noes of such: stock dividend bas neither 
received nor exercised an option to receive such dividend in cash or in 
property other than stock instead of stock and whether distributed ae 
to, during, upon or, after liquidation or dissolution of the corporation. 

I don't think the rest is pertinent, your Honor.: ” 

THE COURT: Do you think this is a dividend? 


* * * 
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MR. HOWES: I don't contend it is a dividend as such because they 
have not characterized it as such but I think it is included in the gross 
income and reading Section = - 

THE COURT: What-exact language in this very broad statement 
7 would cover this? You must have something in mind that would 
match it. 

MR. HOWES: To be very frank with you, Iam not entirely familiar 
with the distribution as it has been made from the Corporation. One of the 
reasons we are here this morning is for me to find-out. 

THE COURT: ‘You shoot them with a shotgun instead of a rifle? 

MR. HOWES: ‘No, but we know it is not.a distribution from capital 
from our knowledge of the corporations. We know it is made out of the 
earnings of the corporation, and I think under that definition comes under 
gross income and probably is a dividend. 


bd * cg 


8 OLIVER W. HIGGS 


was called as a witness, duly sworn and testified as follows: 


oe * wives 
10 DIRECT EXAMINATION 
BY MR. STRUPP: 
Q Would you state your full name Mr. Higgs, please? 
A Oliver W. Higgs. 


And your address? 
Office address is 1735 DeSales Street, Northwest, Washington, D. C. 


And your occupation? 


Iam a certified public accountant. 


* * * 


RECROSS EXAMINATION - 


BY MR. HOWES: 


Q Mr. Higgs, does the pook reflect whether the people have recovered 
their initial capital investment, or not? | | 
A No, sir...the book would not reflect that. 

THE COURT: You know they did, at $500. 00. 

I want to know if it's in the book, your Honor. ~ 

No, sir, it would not reflect that. 

Good accounting principles would not permit so. 

The stock hasn't been retired. This would be the only 


would be able to wipe it off the book. 


* * 


* * 
Washington, D. €. 
Friday, February 9, 1962 
The above-entitled matter came on for hearing, pursuant to adjourn- 
ment, at 10:00 o'clock, a.m. 
BEFORE: 
THE HONORABLE JO V. MORGAN 


* * * 


PROCEEDINGS 

ke * * 
85 OLIVER W. HIGGS 
was recalled as a witness and was further examined and testified as 
follows: 

* * * 
103 THE COURT: |* * * We know that they had a reserve for depreciation. 
We know it was not funded except to a very small degree. We know they 
earned - - they had property. They made a distribution of cash, and I 
would like to know from accounting, which is a science, as you well know, 
what is it. What do you represent. Did it represent, as they say, a part 


of capital or was it all from surplus and could not be designated capital ? 


MR. WIXON: I would think, your*Honor, that any statements 


by this witness on this subject - - 


“has 


13 
THE COURT: He is a Certified Public Accountant. 
aS MR. WIXON: : Would be self serving, sir. 
THE COURT: He is employed by them as aC.P.A. He can testify 
as an expert, It may be clothed with a little bit of prejudice edi yon can 
argue that; but I will take that into consideration. He is employed by. 


these people all the time; but that doesn't mean it is not proper testimony 


* Oe * P 


: | 
* * * 
104. MR. STRUPP: Ithink as nearly as Ican recall, what I said was - - 


105 
I asked you, do you know from, or can you state from your familiarity 


with these books and records as well as from the records of other companies 
that you may be familiar with, in what manner distributions have become 
available; the source of distribution has become available in situations 

such as we have before us at the present time? | 


MR. WIXON: Your Honor, you understand f have an objection to 


the question now posed? 
THE COURT: Yes. I overruled the objection. | 


| 
* * * 


3 I 

106 THE WITNESS: Your general statement would be this, sir. You 

have.a write-off for depreciation... This write-off is based upon’ an estimated 
| 


economic useful life. This of course, is applicable to the cost of the asset, 


in this case the building. ‘This is the thing that is being depreciated and 
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the mechanics are that you would have a charge against earnings for the 
amount of the annual depreciation; a credit into the reserve for the depre- 
ciation against this particular building; the earnings. statement for the year 
shows a net profit. In a rental situation, substantially all of your income is 
in cash. So when you have a net profit situation you have net cash. This is 
a net profit after the book entry deduction for depreciation. 
Now, you also have against that building a mortgage. The mortgagee 

wants periodic payments against it. To the extent that the charge per 
annum for depreciation may exceed the requirements of principle amortiza- 
tion on that mortgage and your profit and loss statement ends with a net 
profit figure, you have generated cash tothe difference between your depre- 
ciation charge for that year and the required amortization for that year. 

Have I made myself clear? 

THE COURT: Yes. 

* * * 

108 THE COURT: Suppose you did not have to pay $50, 000 on the mortgage 
and you have $150,000 in the till. There is no reason why they could not 
distribute - - and many corporations do. They distribute the whole $150, 000. 


What I am interested in, from a purely accounting viewpoint, is what is 


represented by the $50, 000 that would have been paid on the mortgage if 


the mortgage were in existence. That is, the $50, 000 or at least, the 


amount of $50, 000 that cannot be the same thing. You have nothing really 


15 
physically taken out and put in a fund that you set off for depreciation. 
That is what I am interested in and I need help. I don't say it is earnings. 
I don't say it is capital. | 


MR. STRUPP: Can you explain that further, Mr. Higgs ? 
THE WITNESS: KE I understand your question, sir, it comes back 
to what is the source of this fund. You are right. I probably aid not go 
far enough in my explanation. As I previously stated, where the charge 
against operations is in excess of the requirements of amortization, this 


109 will produce cash. Now, you have the cash available for distri- 


bution. You distribute it. The amount that exceeds the current year's 


earnings, assuming a zero surplus at the beginning of the year, can only 
come from one source. It can come from the wasting of the corporation's 
capital asset - - the building, in this example - - through this charge. 


* * * 


OPINION NO. 996 


FILED 
MAY 8 1962 


District of Columbia 
Tax Court 


* * * 
FINDINGS OF FACT AND OPINION 
The petitioners are here protesting the assessments of income 

taxes for the years 1958, 1959 and 1960, on amounts distributed to them 
by corporations owning and operating apartment houses. They contend 
that the amounts distributed were capital assets and not taxable by the 
District of Columbia. | The respondent claims that the amounts were 
dividends within the meaning of the District of Columbia Income and 
Franchise Tax Act of 1947 (Chapter 15, Title 47, D.C. Code, 1961 Ed.). 


Findings of Fact 


1. The petitioners are individuals residing in the District of 


Columbia. They are common stockholders of the corporations following: 
The Berkshire, Inc. , Queenstown Apartments, Section A, Inc. , Queens- 
town Apartments, Section B, inc. and Queenstown Apartments, Section E, 


Inc. which are owners and operators of large apartment buildings. 


I 
The Berkshire, Inc. 
2. (a) The Berkshire, Inc. is a corporation. It is the owner of 
a large apartment building, in two sections, located in Washington, D.C., 


known as "The Berkshire" and hereinafter so called. 


(b) The Berkshire was completed in 1951. Its Bperation has 
been highly successful. At a @ate some time prior to the taxable years 
involved The Berkshire, Inc. had redeemed preferred stock of | 
approximately $243, 500, and paid off ordinary loans of approximately 
$250,000. In addition, by the end of 1960 it had reduced the mortgage 
7 indebtedness on the building by $1, 224,643.04. The recori does not 


disclose the amount of dividends paid or distributions made to its stock- 
| 


holders during the years prior to 1958, but the dividends paid or 
distributions made during the taxable years involved (1958, 1959 and 
1960) exceed $500, 000. 
(c) During the taxable years involved the entire capitali- 
zation of The Berkshire, Inc. was 100 shares of preferred stock of the 


par value of $1.00 each, or a total par value of $100. 00, held by the 


United States for protective or control purposes under an agreement; 
and 560 shares of common stock of the par value of $1. 00 each, ora 


total of $500. 00 for all the common stock. 
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3. The net earnings from the Berkshire for the years 1954 to 
1960, inclusive, were as follows: 


Before U.S. U.S. Net 
Year Income Taxes Income Tax Earnings 


1954 $103, 573. 16 $48,358.04 $55,215.12 
1955 80, 128. 99 36,167.07 43,961.92 
1956 80, 989. 68 36,954.98 44,034. 20 
1957 64, 691. 90 28,139.79 36,552.11 
1958 61, 769. 95 26,179.01 35, 590.94 
1959 83, 493. 25 37,912.36 45,580.89 
1960 97, 004. 70 44,680.81 52,323.89 


4. (a) The amounts of earnings from the Berkshire for the 


aforesaidjyears are computed by deducting from gross operating profit 


the allowances for depreciation of physical assets following: 


Year Depreciation Allowance 
1954 $242, 593. 06 
1955 249, 307. 51 
1956 254, 917. 65 
1957 254, 502. 80 
1958 256, 921. 04 
1959 256, 244. 05 
1960 255, 164. 94 


8 (b) The depreciation reserves set up in relation to the 
Berkshire for the aforesaid years were as follows: 
Year Depreciation Reserves 


1954 $ 987,591. 58 
1955 1, 236, 899. 09 
1956 1, 491, 816. 74 
1957 1, 746, 319. 54 
1958 2, 003, 240. 58 
1959 2, 262, 180. 96 
1960 __2, 517, 345. 90 
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(c) The "Depreciation Reserve" represented or x 
intended to represent the accumulation over the years of the amounts of 
"depreciation" deduction or allowance, and were bookkeeping entries. 

(d) With the exception of a small reserve fund deposited 
with the mortgagee as a deposit for interest and the like under the terms 
of the mortgage agreement, no fund was established to provide for 
depreciation. The amounts shown as representing depreciation were 
bookkeeping entries. | 
4. (a) The reconciliation of cash in relation to the operation of 


the Berkshire for the taxable years involved is as follows: 


1958 | 


Items Additions § Deductions 


Accounts Receivable $ 6,418.12 
Prepaid Assets $ 180. 63 
Funded Reserves 4,787. 46 
Depreciable Assets Acquired 18, 788. 67 
Write-off of Depreciation (added 
to the Reserve for Depreciation) 256, 921. 04 
Accrued Operating Expenses 4, 352. 49 
Accrued Interest | 460. 69 
Accrued Taxes 2,159. 24 
Principal Payments on Mortgages 
Payable 138, 208. 65 
Net Profit From Operations 
(after Income Taxes) 28, 569. 77 
TOTALS $294, 811. 39 
Amount to Balance (actual cash SESE aERIRSE 
throw-off from operations) $128, 776. 02 
Cash at the beginning of the year 116, 202. 21 $244, 978. 23 
Less: Distribution paid 


| 
on 1/2/58 100, 005. 00 
Cash at the close of the year 144, : 


Items 


Accounts Receivable 

Prepaid Assets 

Funded Reserves 

Depreciable Assets Acquired 

Write-off of Depreciation (added to 
the Reserve for Depreciation) 

Accrued Operating Expenses 

Accrued Interest 

Accrued Taxes 

Principal Payments on Mortgages 
Payable 

Net Profit From Operations (after 
Income Taxes) 

TOTALS 

Amount to Balance (actual cash 
throw-off from operations) 

Cash at the beginning of the year 


Less: Distribution paid 
on 1/22/59 
Cash at the close of the year 


1960 
Items 


Accounts Receivable 

Prepaid Assets 

Funded Reserves 

Depreciable Assets Acquired 

Write-off of Depreciation (added to 
the Reserve for Depreciation) 

Accrued Operating Expenses 

Accrued Interest 

Accrued Taxes 

Principal Payments on Mortgages 
Payable 

Net Profit From Operations (after 
Income Taxes) 

TOTALS 


Additions 


$ 23,821. 27 
2,783. 08 


256, 244. 05 
1, 747. 28 


12, 920. 93 


46,774. 73 


$344, 201. 34 


$134, 642. 69 


144, 973. 23 


Additions 


$ 704.08 
1, 307. 42 


255, 164. 94 


7, 442. 29 


51, 820. 75 


$316, 439. 46 


Deductions 


$ 63, 552. 50 
1, 777. 22 


479, 47 

143, 839. 46 
$209, 648. 65 
$279, 615. 92 


120, 005. 00 
$159, 610. 92 


Deductions 


$ 22,641. 43 
10, 039. 97 


197. 00 
499. 00 


149, 699. 72 


$183, O77. 12 


Amount to Balance (actual cash 
throw-off from operations) $133, 362. 36 | 
Cash at the beginning of the year 159,610.92 $292,973. 28 
| 
Lesss: Distribution paid | 
on 1/4/60 $150, 005. 00 
Distribution paid | 
on 12/28/60 140,000.00 290,005. 00 


Cash at the close of the year i. . 
Un 


| 
10 (b) The item "Distribution" in the foregoing statements 


represents distribution made to stockholders, the character of which is 


| 
the subject of controversy in these cases. | 


5. The amounts paid in reduction of mortgages on the ! 


Berkshire (Sections A and B) are the following: 
Total Reduction 
Mortgages Section A Section B of Mortgages 


Original Amount (2/28/51) $3,960,000.00 $2,801,000.00 
Balance at 12/31/51 3, 918,922.67 2,771,945. 01 
Amortization $ 41,077.33 $ 29,054.99 $ 70,132. 32 
| 


1/1/52 $3, 918,922.67 $2,771,945.01 

12/31/52 3,855, 219.37  2,726,886.13 

Amortization $ 63,703.30 $ 45,058.88 $108, 762.18 

1/1/53 $3, 855, 219.37 $2,726,886.13 

12/31/53 3,788,920.70 2,679,991.48 

Amortization 3 66,200.07 $ 46,094.65 $113,193.32 
| 


1/1/54 $3, 788,920.70 $2,679,991. 48 
12/31/54 $3359203920;055- 2,631, 186. 26 
Amortization $ 68,999.75 $ 48,805.22 $117,804. 97 


1/1/55 _ $3, 719,920.95 $2, 631, 186. 26 
12/31/55. 3,648,110.04  2,580,392.64 
Amortization $ 71,810.91 $ 50,793.62 $122,604.53 
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Balance at 1/1/56 $3, 648,110.04 $2, 580, 392. 64 
wo " 12/31/56 3,573, 373.43 2,527,529. 61 
Amortization $ 74,736.61 $ 52,863.03 $127,599. 64 


1/1/57 $3, 573, 373.43 $2,527, 529. 61 
12/31/57 | 3,495,591.92 2,472,512. 87 
Amortization $ 77,781.51 $ 55,016.74 $132,798. 25 


1/1/58 $3, 495,591.92 $2,472,512. 87 
12/31/58 | 3, 414,641.48 2,415, 254. 66 
Amortization $ 80,950.44 $ 57,258.21 $138, 208. 65 


1/1/59 $3, 414,641.48 $2, 415, 254. 66 
12/31/59 | 3, 330,393.01 2,355, 663. 67 
Amortization $ 84, 248547 $ 59,590.99 $143, 839. 46 


1/1/60 | $3, 330, 393.01 $2, 355, 663. 67 
12/31/60 | 3,242,712.12 2,293,644. 84 

: 018.63 $149, 699. 72 
TOTAL $1, 224, 643. 04 


Amortization z 


Il 6. (a) During the calendar years 1958 and 1959 the petitioners 
received from The Berkshire, Inc., the totals of the amounts listed, 
respectively, under the headings: "Reported For D.C. Tax" and 
"Unreported For D.C. Tax", in the schedule following: 

1958 1959 


Reported Unreported Reported Unreported 
For For For For 
Petitioners D.C. Tax D.C. Tax D.C. Tax D.C. Tax 


Hyman and Yetta D. Goldman $1,999.54 $5,000.46 $3,189.74 $5, 210. 26 
David L. Blanken 399.91 1,000.09 637.95 1,042.05 
Edna R. Blanken 457.03 1,142.97 729.09 1,190. 92 
Leo and Goldyne Schlosberg 1,428.24 3,571.76 2,278.40 3,721.60 
Benjamin Bianken 457.03 1,142.97 729.09 1,190.91 
Faye B. Blanken 399.91 1,000.09 637.95 1,042.05 
William and Ida Magazine 1,142.58 2,857. 42 -O- -O- 

Ida Magazine -O- -O- 911.36 1, 488. 64 
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Anne Gelfand $ 285.65 $ 714.35 $ 455. 68 $ 744.32 
Herbert M. Gelfand 285. 65 714, 35 455. 68 744, 32 
Meyer Gelfand and Herbert 
M. Gelfand, Executors of 
The Estate of Harry | 
Gelfand and Sarah Gelfand 1,713.89 4,286.11 2,734. 06 4,465.94 
Meyer Gelfand 1,713.89 4,286.11 2,734. o6 4, 465. 94 
Aaron Goldman 285. 65 714. 35 -O- | 
Cecile S. Goldman 1,428.24 3,571.76 2,278. 40 
Esther M. Handleman -O- -oO- 455. 68 
Meyer C. and Esther Handleman 285. 65 714, 35 -o-!} 
Edward Zupnick 1,428.24 3,571.76 2,278.40 3,721.60 
Fannie Zupnick 1,428.24 3,571.76 2,278.40 3,721.60 
Joseph J. Zupnick 1,428.24 3,571.76 2,278.40 3,721.60 
Irene Schlosberg 1,428.24 3,571.76 2,278. 40 3,721. 60 


(b) During calendar year 1960 the petitioners, David L. 
| 


Blanken and Edna R. Blanken, received from The Berkshire, Inc. the 


and "Unreported for D.C. Tax" as follows: 


totals, respectively, listed under the headings: "Reported for D. C. Tax" 
| 
| 


1960 


| 
Reported Unreported 
Petitioners For D.C. Tax For D.C. ‘Tax 


David L. Blanken $725, 42 $3, 334, 58 
Edna R. Blanken 829. 05 3,810. 95 


12 an 


| 
Queenstown Apartments 


7. (a) The Queenstown Apartments project, as far as these 


cases are concerned, consisted of three separate corporations, namely, 
| 


those owning and operating Sections A, Band E of a group of garden type 


apartment buildings located in nearby Prince Georges County, Maryland, 


24 


and hereinafter calied "Queenstown Apartments". The only taxable year 
involved herein is the fiscal year that ended on September 30, 1959, as far 
as the petitioners are concerned, with the exception of David L. and Edna 
R. Blanken, whose 1960 taxes are herein involved. 

(b) The entire capitalization of each corporation was 100 
shares of preferred stock of the par value of $1.00 each. or a total par 
value of $100. 00 and held by the mortgagee under the mortgage agreement; 
and 1,500 shares of common stock of the par value of $1.00 each, or a 
total for all the shares of $1, 500. 00. | 

8. The net earnings, after income taxes, distribution to stock- 


holders, depreciation alowances claimed in income tax accounting and 


reporting and payments on mortgages in respect of the three sections of 


Queenstown Apartments were the following: 


Section A, Inc. 


Fiscal Earnings ‘Distribution Principal 
Year After ‘on Common Depreciation Payments 
Ended Taxes | (Paid) Claimed on Mtge. 


2/28/48 ($15, 930. 30) On tou =o = 
2/28/49 3, 167. 67 -o- $39, 450. 46 $ 7, 224. 80 
2/28/50. 10, 860. 37 -& = 40, 444. 5: 22, 223. 35 
2/28/51 630.13 $49,004.45 40, 244. 23, 071. 21 
12/31/51 2,377.70 9,000.00 33,735. 19, 896. 99 
1952 (137.02) 3,000.00 39,925. 24,710. 53 
1953 312.74 9,000.00 39,917. 25, 653. 26 
1954 ( 3,612.11) 3,000.00 — 40,037. 26, 631. 96 
1955 ( 10,038.94)  -o- 40, 080. 27, 647.99 
1956 ( 7,341.93)  -o- 39, 357. - 28,702. 80 
1957 ( 454.97) -o- 38, 279. 29,797. 87 
1958 8, 668. 46 =e 34, 658. 92 30, 934. 68 
9/30/59 5,795.85 7,783.18 25,466.74 23, 973. 07 
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13 Section B, Inc. 


Fiscal Earnings Distribution Principal 
Year After on Common Depreciation Payments 
Ended Taxes (Paid) Claimed - on Mtge. 
TR Re RES ee SAE MAGS ia a ee 
6/30/48 ($12,723.43)  -0o- -0- -o-| 
6/30/49 17,835. 25 -O- $27, 506. $ 8,331.92 
2/28/50 6, 797. 66 -O- 23, 468. 13, 604. 40 
22/28/51 5,022.61 $54, 355. 75 35, 115. 21, 054. 05 
12/31/51 4,726.88 9,000.00 29, 269. 18, "157, 33 
1952 3,728.55 6,000.00 35, 225. 22, 550. 00 
1953 4,472.06 13,000.00 35, 225. 23, 410. 32 
1954 2,780.88 2,000.00 35, 234. 24, 303. 42 
1955 4,045.27) -o- 35, 273. 25, 230. 65 
1956 6,164.31) -o- 35, 013. 26, 193. 22 
1957 2, 239. 28 -Oo- 33, 824. 27,192. 52 
1958 6, 562. 47 -O- 32, 998. 28, 229. 96 
9/30/59 5,718.91 15,961. 64 23, 317. 21 2 BT. 04 


Section E, Inc. 


Fiscal Earnings _ Distribution Principal 
on Common Depreciation Payments 


10/31/48 ( 10, 569. 05) 

10/31/49 1, 853. 25 : $ 7,731.97 
2/28/50 1,157.94 -o- : 6, 273. 01 
2/28/51 «2, 327. 34 $29, 501. 94 ; 19, 295. 64 

12/31/51 2,386.51 9,000.00 : 16, 640. 88 

1952 1,374.21 5,000.00 ; 20, 666. 66 
1953 720.96 11,000.00 : 21, 455. 13 
1954 ( 2,735.60) 2,000.00 = 22, 273. 68 
1955 ( 9,846.17) -0o- : 23, 123. 44 
1956 ( 5,946.42) -o0- 3 24, 005. 64 
1957 1,398.30 -o- : 24, 921. 46 
1958 7,790.02 -o- ‘ 25, 872. 27 
9/30/59 5,363.26 15,002.05 21, 683. 20, 049. 93 


9. (a) At the end of the fiscal year ended September 30, 1959, 


the depreciation reserves set up on the books and records of the three 
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Queenstown corporations were the following: 

Section A Section B Section E 

$443, 220.85 $370, 004. 50 $345, 137. 24 

(b) With exception of small reserve funds deposited with the 
mortgagees as a deposit for interest and the like under the terms of the 
mortgage agreement, no fund was established to provide for depreciation. 
The amounts shown as representing depreciation were bookkeeping entries. 
14 10. (a) For the fiscal year ended September 30, 1959, each of the 
three Queenstown Apartments corporations filed with the Internal Revenue 
Service reports of dividends paid on the form, U. S. ANNUAL INFOR- 
MATION RETURN, on which the corporations, respectively, reported 
or claimed that they had made to their stockholders the total distributions 
following: 

Section-A- 
Capital pees Net 

Ordinary Distribution: Total - To Sec. G Cash" 
$5, 790. 85 $1, 992. 33 $7, 783.18: $3, 553. 51 $4, 229.67 


Section B - 


Capital Contribution Net 
Ordinary Distribution Total - To Sec. D Cash 


$5, 713. 91 $10,247.73 $15,961.64 $9,164.50 $6, 797. 14 


2 


(1) Evidently the stockholders of Sections A, B and E were the same 
in Sections D and G,. and with the same proportionate holdings. 
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Section E 
Capital Contribution 
Ordinary Distribution Total To Sec. G 


| 
Bs 10, 034. 33 15, 002. 05 10, 077.15 4,924.90 
$4,967.72 $10,084.33 $15,002.05 $10,077.15 $4,924.90 


: 
(b) The total amount distributed to the petitioners by the 
Queenstown corporations in the fiscal year ended September 30, 1959, 
were the following: | 
15 Petitioners Section A Section B Section E 


Benjamin Blanken $108.96 $223. 46 $210.'02 
David L. Blanken < 223. 46 210./02 
Edna R. Blanken Z 255. 38 240.02 
Faye Blanken 3 255. 38 -|02 
Yetta Goldman . 159. 62 -/02 
Anne Gelfand - 159. 62 02 
Estate of Harry Gelfand ; 478.85 12 
Herbert M. Gelfand , 159. 62 02 
Meyer Gelfand - 957. 69 12 
Sarah Gelfand : 478. + 
Aaron Goldman . 159. 02 
Cecile Goldman ; 798. 11 
Hyman Goldman , 957. . 12 
Esther M. Handleman E 159. 02 
Ida Magazine . 319. 04 
William Magazine . 319. 04 
Goldyne Schlosberg : 798. J11 
Irene Schlosberg . 798. 11 
Edward Zupnik “ 798. w11 
Fannie Zupnik - 798. +11 
Joseph J. Zupnik 5 798. Q8 411 


(c) The petitioners David L. and Edna R. Blanken in re- 
porting taxable income for the year 1960 excluded the amounts received 


| 
from the Queenstown Apartments corporations the amounts following: 
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David L. Blanken, $106.98 and Edna'R. Blanken, $122.27. 
(a) For the caYendar year 1959 the petitioners excluded from 
taxable income in reporting taxable tacoma that portion of the amounts 
received, by them, respectively, from the Queenstown Apartments 


corporations claimed by those corporations to be "Capital Distribution" 


in the reports of dividends mentioned in Finding No. 10(a). 


mm 
The Assessments 
11. . The assessing authority of the District of Columbia determined 
that the entire amounts distributed by The Berkshire, Inc. and by the 
three Queenstown Apartments corporations were dividends of those cor- 
porations, att as such were taxable income, and assessed income taxes 
against petitioners for the years, on the dates and in the amounts follow- 


ing, and paid as follows: 
1958 Date Date 
16 Petitioners Tax Interest Total Assessed Paid 


Hyman and Yetta D. Goldman $191.12 $27.71 $218.83 8/18/61 9/15/61 
David L. Blanken 35.00 5.08 40. 08 " 9/7/61 
Edna R. Blanken 25.72 3.73 29.45 Wu 
LeoandGoldyne Schlosberg 125.08 18.14 143.22 10/4/61 
Irene Schlosberg 162.11 23.51 185.62 10/9/61 
Benjamin Blanken 45.51 6.60 52.11 9/15/61 
Faye B. Blanken 25.00 3.63 28.63 Ww 
William and Ida Magazine 121.44 17.61 139.05 9/11/61 
Anne Gelfand 16.00. 2.32 18. 32 9/15/61 
Herbert M. Gelfand 19.35 2.81 22.16 9/20/61 
Meyer Gelfandand Herbert M. 

Gelfand, Executors Of The 

Estate Of Harry Gelfand and ; : 
Sarah Gelfand 191.35 9/26/61 


Meyer Gelfand - . : 8/18/61 9/26/61 
Aaron Goldman : > 5 9/' 15/61 
Cecile S. Goldman 
Meyer C. and Esther | 
Handleman R “ 2 9/14/61 
Edward Zupnik 4 ; - 9/15/61 
Fannie Zupnik 
Joseph J. Zupnik 


1959 


Date 
Petitioners Tax Interest Total Asse ssed Paid 


Hyman and Yetta D. Goldman $274.58 $27.46 $302.04 11/13/61 11/17/61 
David L. Blanken 54.1 4.60 58. 75 8/18/61 9/7/61 
Edna R. Blanken 40. 45 44. " yy 
LeoandGoldyne Schlosberg 214. .24 232. ' 10/4/61 
Irene Schlosberg 220. .78 239. 10/9/61 
Benjamin Blanken 59. .05 64. 9/15/61 
Faye B. Blanken ; . 04 38. Wy 
Ida Magazine n .19 53. 9/11/61 
Anne Gelfand . .91 24. a 9/15/61 
Herbert M. Gelfand m .05 26. 9/20/61 
Meyer Gelfandand Herbert M. 

Gelfand, Executors Of The 
Estate Of Harry Gelfand and 

Sarah Gelfand 38. 5 . Yi 9/26/61 
Meyer Gelfand . 2 " 
Cecile S. Goldman A : ; " 9/15/61 
Esther M. Handleman . : > " 9/14/61 
Edward Zupnik 5 2 . 9/8/61 9/15/61 
Fannie Zupnik - - ; 8/18/61 wi 
Joseph J. Zupnik 5 2 5 i w 

| 


| 
Date Date 
Petitioners Tax Interest Total Assessed Paid 


David L. Blanken $110.51 “$3.87 $114.38 10/30/61 11/9/61 
Edna R. Blanken 106.45 3.73 110.18 " wi 


12. These cases were filed on November 15, 1961. | 
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e Opinion 

The petitioners are residents of the District of Columbia and 
are common stockholders of a corporation, The Berkshire, Inc. , and 
three other corporations, namely, Queenstown Apartments, Section A, 
Inc. , Queenstown Apartments, Section B, Inc. and Queenstown 
Apartments, Section E, Inc. , hereinafter called "Section A, Inc.", 
"Section B, Inc." and "Section E, Inc.", respectively. The Berkshire, . 
Inc. is the owner and operator of, a large apartment in Washington, D.C. 
known as "the Berkshire". The three Queenstown Apartments corporations 
are owners and operators of three sections of a large garden type 
apartment project in Prince Georges County, Maryland. 

With the exception of 100 shares of preferred stock of the par 
vatue of $1.00 a share held by the mortgagees of the properties, the entire 


capitalization, that is to say, the total amount paid in as capital by the 


stockholders of the four corporations, respectively, was as follows: 


The Berkshire, Inc. 500 shares, par value $1.00 per share, or $ 500.00 
Section A, Inc. EDO0 FAS ear aipoeone wy '" - 1500. 00 
Section B, Inc. 1500 " '* 4500. 00 
Section E, Inc. 1500 " ™ 1500. 00 


The operation of the apartment buildings has been successful. 


(2) There is indication in the record that they are stockholders 
of Queenstown Apartments, Section D, Inc. and Queenstown 
Apartments, Section G, Inc. . Those corporations, however, 
are not involved in these cases. 
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In the eight or nine years of operation, terminating with the year 1960, The 


Berkshire, Inc. reduced the first mortgages on the two sections of the 
Berkshire by $1, 224, 643.04, redeemed its second preferred stock in the 
amount of $243,500, and paid off an ordinary loan of approximately 

$250, 000. S In the three taxable years involved (1958, 1959 and pao The 
18 Berkshire, Inc. paid, or made distributions to its common stock- 
holders of a total amount in excess of $500, 000. 

The Queenstown Apartments corporations in 1959 (the only year 
involved) reduced the mortgages on their three buildings by these amounts: 
Section A, by $23,973. 07; Section B, by $21, 877. 04; and Section E, by 
$20,049.93. In the twelve years of the operation of the units, Coeninatie 
in 1959, the mortgages thereon were reduced by the following ees 

Section A - - - $290, 468. 51 | 


Section B - - - $260, 134. 83 
Section E - - - $382, 309. 71 


The sole question presented in these cases is whether the entire 
amount of money distributed by the four corporations to the petitioners 
were taxable dividends under Section 4(m) of Title I of the District of 
Columbia Income and Franchise Tax Act of 1947 (Section 47-155Ic (x), 


D.C. Code, 1961 Edition), which reads in part as follows: 

(8) The testimony of the petitioner's witnesses indicate that the 
second preferred stock and loan, which were redeemed and 
paid off, totalled $500,000. The income tax returns of the’ 
petitioner show the second preferred stock to have been in 
the amount of $243, 500. 
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"The word 'dividend' means any distribution 

made by 2 corporation (domestic or foreign) to 

its stockholders or members, out of its earnings, 

profits, or surplus (other than paid in surplus), 

whenever earned by the corporation and whether made 

in cash or any other property (other than stock of 

the same class in the corporation if the recipient 

of such stock dividend has neither received nor 

exercised an option to receive such dividend in cash 

or in property other than stock instead of stock) and 

whether distributed prior to, during, upon, or after 

liquidation or dissolution of the corporation: * * *" 

It should here be observed that the key phrase in the definition 
of "depreciation" [ "dividend? ] is "whenever earned by the corporation". 
Unless the cash or other property distributed to stockholders was earned, 
the distribution is not a "dividend" within the meaning of the quoted 
definition. District of Columbia v. Oppenheimer, U.S. App. D.C. 

F. 2d , 90 W. L.R. 599 (decided March 22, 1962). 

The petitioners claim that a portion of the amounts distributed 
to them by the four corporations were payments from depreciation 
reserves and were capital distribution, and not earned by the corporations; 
and that such portions, therefore, were not taxable income under the 


Act. The petitioners in their returns actually included in gross income 


portions of the distributions in the computation of the income taxes. They 


excluded the remaining portions of the distribution. The assessing 
authority of the District of Columbia determined or ruled that the entire 


amounts of the distribution was taxable, and accordingly assessed 
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~ | 
deficiencies in income tax against the petitioners. Those deficiencies 


are the subject matter of these cases. The solution of the problem thus 
presented requires consideration of some well established principles in 
| 


the law of income taxation. 


"Depreciation" is defined in Lindheimer v. Illinois Bell Telephone 


Co., 292 U.S. 150, 167, 78 L. Ed, 1182, 54S. Ct. 658, in this manner. 


"Broadly speaking, depreciation is the loss, 
not restored by current maintenance which is due | 
to all factors causing the ultimate retirement of 
the property. These factors embrace wear and tear, 
decay, inadequacy, and obsolescence. | 

I 


™& * * According to the practice of the company, 
the depreciation reserve is not held as a separate 
fund, but is invested in plant and equipment. As | 
the allowance for depreciation, credited to the | 
depreciation reserve account, are charged to operating 
expenses, the depreciation reserve invested in the 
property thus represents, at a given time, the amount 
of the investment, which has been made out of the 
proceeds of telephone rates for the ostensible purpose 
of replacing capital consumed, * * *." 


One principle that is well fixed in the law of income taxation is 
that the distribution from depreciation reserves constitutes a distribution 
of capital and not of earnings. The other principle is equally important. 


It is that a corporation cannot distribute to its stockholders depreciation 


reserves as long as it has accumulated earnings and profits. In other 
20 words, the earnings and profit must first be used or exhausted by 


| 
the payment of dividends. The two rules are clearly stated in John K. 
i 
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Beretta, 1 T.C. 86, 99 (affirmed 141 F. 2d 452, cert. den. 323 U.S. 
720) as follows: 


"It is true, of course, that a distribution 
by a corporation to its stockholders of its depreciation 
reserve is not a taxable dividend and would be applied 
to a reduction in the cost basis of the stock. This 
is true because a depreciation reserve represents 
a return of capital. However, it must be borne in 
mind that under Section 115(b), supra, for the 
purposes of taxation effect, a corporation can not 
distribute to its stockholders its depreciation reserve 
as long as it has earnings and profits accumulated 
after February 28, 1913, sufficient to cover the 
distribution in question." 


The foregoing from John K. Beretta was quoted with approval in 
Douglas Hotel Co., 14 T.C. 1136, 1142 (affirmed, 190 F. 2d 766), after 
the following statement: 


"Depreciation or depletion reserves are 
generally regarded as partaking of the nature of 
capital, since they represent a portion of the cost of 
the assets used in the business. Therefore, 
distributions from such reserves have been held to 
constitute distributions of capital rather than of 
income. See Creamette Co. 37 B.T.A. 216; Ida L 
McKinney, 32B.T.A. 450; affd., 87 F. (2d) 811; 
John K. Beretta, 1 T.C. 86; affd., 141 F. (2d) 452; 
certiorari denied, 323 U.S. 720. * * *" 


A recent case, and one in which there was involved apartment 


house projects similar to those with which we are here concerned, is 


George M. Gross, 23 T.C. 756, wherein at page 772 is found the 


following: 
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"The distributions by the four Mars Homes 
corporations were, it is stipulated, out of epee 
reserves. Depreciation reserves are generally 
regarded as of-the nature of capital, representing 
a part of the cost of the assets used in the business, _ 
and distributions from such reserves have been held to’ 
constitute distributions of capital rather than income. | 
Douglas Hotel Co., 14'T.C. 1136 (1950), affd. 

1951) 190 F. 2d 766; John K. Beretta, 1 T.C. 
86 (1942), affd. (C. A. 5, 1944) 1 141 F.2d 462, 
certiorari denied 323 U. S. 720. * * *" 


The facts to which the foregoing principles must be applied must 
now be discussed: 
21 The Berkshire, Inc. 
It is clear from the record that the corporation emacs from its 
beginning to make distributions to its stockholders in part from learnings 
and in part as a return of capital.-. At the end of 1953 it had distributed 


to them more than $350,000, while its cumulative deficit was slightly 


more than $300,000, representing the excess of distributions over 
! 
cumulative earnings after taxes. Apart from its historical Steuiticance: 


the foregoing is not a SEEETEL It Should, pacar be here 
ror sidslis: ne 


observed, that the amortization or CELT Es SS of payments, on soe 


8 .4G abnsbi 


S 


mortgages encumbering the Berkshire were > HELE out of the depreciation 


oS YSIS ay 


reserves, which were ample for ae purpose... a | appropriate. 2: as. Ms ose 


+ bh Re 
tAsn ee: , 


since they must be considered as capital — the ce asset. trom, which 


e Ba@l at bei to tasy iets 


the capital eae of amortization or Seenion of nsortoaces could 


Taconic a agg Sa OTR 
ont ff 4 pnepivip CG 96 Loy 
| 


be made. 1 0LE 30 9638 bot TSK sig 3 21) SH) £0 2s 
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Because of subsequent events in the corporations' fiscal history, 
the "cut-off date is the end of 1953. During the years 1954, 1955 and 
1956 no distributions were made to the stockholders. The earnings were 
as follows: 


. Net Earnings 
Year Before Income Taxes Income Taxes After Income Taxes 


1954 $103, 573. 16 $48, 358. 04 $ 55, 215.12 
1955 80, 128. 99 36, 167. 07 43, 961. 92 
1956 80, 989. 68 36, 954. 98 44, 034. 20 
Total $143, 211. 74 

Distributions to stockholders was resumed in 1957. The net 
earnings that were first available for the payment of dividends were the 
accumulated net earnings of $143, 211. 74, plus the net earnings after 
income taxes for the year 1957 of $36,552.11. (Profit, $64,691.90, less 
income taxes, $28,139. 79) making a total of earnings, which were first to 
be used for dividends, $179, 763.85. The distribution of 1957 in the amount 
of $75, 000 to the common stockholders was, therefore, a dividend, and 


was fully taxable. 


(4) 
22 The dividends of $75,005, distributed in 1957, left available for 


dividends in 1958 the amount of $104, 758. 85 ($179, 753. 85 - $75,005). To 
this sum was added the net earnings after income taxes for 1958 of 

$29, 418. 54 (Profit, $61, 769.95, less income taxes, $32, 351. 41) making a 
total of net earnings thus available in that year of $134,177.39. In 1958 a 


irst preferre 
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distribution of $100, 000 was made to the eon stockholders, and $5 to 
the first preferred stockholder, making a total distribution of $100, 005. 
The distribution to the common stockholders was a dividend and, therefore, 
was fully taxable. The deficiencies in income assessed against the 


petitioners to the extent they were based upon the dividend paid by The 


Berkshire, Inc. for the year 1958 were valid. | 

The distribution or dividends of $100, 005 in 1958 left remaining 
accumulated net earnings after taxes of $34, 172. 39 ($134, 177. 39 - 
$100, 005) available for the payment of dividends in 1959. That amount 
was augmented by the net earnings after taxes of $45, 580. 89 (Profit, 


$83, 493. 25 - income taxes, $37,912. 36) and by a refund of income taxes 


in the amount of $1, 201.79, making a total of $80, 955. 07 available for the 
payment of dividends. In 1959 the corporation distributed to its stock- 


i 
holders $120,005. Of that amount $39, 049.93 was from the reserve for 


depreciation, and, therefore, capital. Since the amount of $39, 049, 93 
was not earned, the distribution to that extent was not taxable. District 
of Columbia v. Oppenheimer, supra. | 


There was no carry-over to 1960, or deduction from net earnings 


: : 
of that year of the amount distributed from depreciation reserves in 1959. 


All that happened in 1959 was that the corporation distributed to its stock- 
OB, holders $80, 955. 07 from its earnings and $39, 049. 93 ee 
depreciation reserve. The amount of $39, 049.93 did not have to be taken 
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out of net earnings for 1960 before such earnings could be used to pay 
dividends. 

In 1960 the corporation distributed to its stockholders dividends 
in the total amount of $290,005. Its earnings after income taxes were 
$52, 323. 89 (Profit, $97,004.70 - income taxes, $44,680.81). That amount 
only was available for the payment of dividends. The balance of the 
distribution amounting to $237, 681. 11 was from depreciation reserves, 
was a Capital distribution and was non-taxable. 

Queenstown Apartments 


The three Queenstown Apartments corporations made distributions 


to their stockholders in 1954. Apparently those distributions were from 


depreciation reserves. There were no earnings, either current or 
accumulated, available therefor. No distributions were made to stock- 
holders for the fiscal years ended September 30, 1955 to 1958, inclusive. 
There were no earnings after income for the three corporations for the 
fiscal years ended September 30, 1955 and 1956. Section A, Inc. had no 
such earnings for 1957, but Section B, Inc. and Section E, Inc. did have 
earnings after income taxes for the fiscal year ended September 30, 1957. 
All three had earnings after income taxes for the fiscal years ended 
September 30, 1958 and 1959. 

As was the case of The Berkshire, Inc. depreciation reserves 
were more than sufficient, and were used to pay for the reduction of 


mortgages on the three apartment buildings. — 


39: 
We are concerned here with distributions made by the three 
corporations during the fiscal year ended September 30, 1959. Operation 
of the project during the prior years must be considered, renee to 


24 . determine the*character of the distributions made to their 


stockholders. Such operation, graphically stated, for the determinative 


years is the following: « | 
| 
Section A 
SO | 
| 
Distribution To 
Fiscal Year Earnings After Common | 
Ended September 30 Income Taxes Stockholders 


1958 $ 8, 668. 46 None 
1959 5, 795. 85 $ 7,783.18 
Total. ° $14, 464.31 


Section B 


$ 2, 239. 28 None 
6, 562. 47 None 
5, 718. 91 $15, 961. 64 
$14, 510. 66 


Section E 
1957 $ 1, 398. 30 ; None 


1958 7,790. 02 None 
1959 5, 363. 26 $15, 002. 00 


Total $14, 541.58 


It will be seen from the foregoing that there were earnings, 


current and accumulated, after income taxes sufficient for the payments 
| 
of dividends in amounts in excess of the distributions made in the fiscal 


| 
year ended September 30, 1959, by Section A, Inc. and Section |B, Inc. 
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Such distributions were dividends and are taxable income to the 
petitioners. 
The earnings, current and accumulated, after income taxes of 
Section E, Inc. amounted to $14, 541.58. The distribution made to the 
common stockholders in the fiscal year ended September 30, 1959, 
amounted to $15,002.05, which was $460. 47 in excess of the available 


earnings. With the exception of that last mentioned sum, the amounts 


distributed to the common stockholders were dividends, and were 


taxable to the petitioners, respectively. 
25 CONCLUSION 
For the reasons stated the Court holds as follows: 
The Berkshire, Inc. 

(a) The amounts distributed by The Berkshire, Inc. to its 
common stockholders in 1958 (Total $100, 000) were dividends, and 
were taxable to the petitioners respectively. 

(b) The amounts distributed to the common stockholders in 
1959, totaling $80,955.07, were dividends, and were taxable to the 
petitioners, respectively. The balance of the distribution made in 1959 
was from depreciation reserves, and were non-taxable. 

(c) The sae distributed to the common stockholders in 
1960, totaling $52, 323, 89,. were dividends, and were taxable pro rata to 
the petitioners David L. Blanken and Edna R. Blanken, respectively. The 
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| 
balance of the distribution made in 1960 was from depreciation reserves, 


and were non-taxable. : 
Queenstown Apartments : 

(a) The amounts distributed to their common stockholders in 
the fiscal year ended September 30, 1959, by Section A, Inc. and 


Section B, Inc. were dividends and were taxable to the petitioners, 


respectively. | 
(b) The amounts, totaling $14, 541. 58, distributed by Section E, 
Inc. to its common stockholders in the fiscal year ended September 30, 
1959, were dividends, and were taxable to the petitioners, respectively. 
The amounts totaling $460. 47, distributed to its stockholders were not 
dividends, but were capital distributions and non-taxable. | 
| 
Decisions will be entered 
under Rule 30. | 
| 


/s/5o V. Morgan 
Judge ! 
| 
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DISTRICT OF COLUMBIA TAX COURT 


FLED 


May 21, 1962 
HYMAN GOLDMAN AND 
YETTA GOLDMAN, ET AL, 
Petitioners 


Docket Nos. 1761-1780 
(inclusive) 


v. 


DISTRICT OF COLUMBIA, 


a a a 


Respondent 
MOTION FOR RECONSIDERATION 
Pursuant to Rule 12(e) of the Rules of Procedure, the petitioners move 
this Honorable Court to reconsider its opinion filed herein May 8, 1962. 
The grounds for this motion are as follows: 


1. The petitioners submit that with respect to distributions received 


by them in 1959 from the various Queenstown corporations, the principles 


of law found to be applicable to this case by the Court, require a different 
conclusion as to the taxability of the said distributions. 

2. That although Finding of Fact No. 8 reflects no earnings of any 
of the Queenstown corporations after September 30, 1959 and Finding of 
Fact No. 10(c) states that petitioners David L. and Edna R. Blanken ex- 
cluded certain distributions received by them in 1960 from gross omen 
the Court’s opinion and conclusions make no specific ruling as to the 
taxability of these amounts. It is respectfully submitted that the applic- 
able principles of law entitle these petitioners to a further ruling that the 
distributions received by them from the two Queenstown corporations in 


1960 are to be excluded from taxable income. 
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Petitioners submit herewith a memorandum setting forth in| 
| 


detail the basis for their present motion. 


* * 


OPINION NO. 996(A) FILED 
Ce ee June 11, 1962 


DISTRICT OF COLUMBIA TAX COURT 


AMENDMENT TO THE 
FINDINGS OF FACT AND OPINION 


The petitioners have filed a motion for reconsideration of the 


Court, which has been answered by the respondent. After consideration 


thereof the Court makes the following amendments: 


FINDING OF FACT 


The Findings of Fact are amended by including the paragraph 
following: 

"9, (c} The distribution to the stockholders of the Queenstown 
corporation in 1960 were made after the corporation had discontinued 
business, and were from the reserve funds deposited with mortgagees, 
and mentioned in paragraph 9(b) hereof." 

OPINION 


The Opinion is amended by striking out the following: 
"Section A 


: Distribution To 
Fiscal Year Earnings After Common 
Ended September 30 Income Taxes Stockholders 


1958 $8, 668. 46 None 
1959 5, 795. 85 - $7, 783. 18 
Total $14, 464.31 


45 
Section B 


6, 562. 47 
_ 5,718.91 $15, 961. 64 
Total $14,510.66 


| 
$2, 239.28 | 
| 
| 
| 


Section E 


7, 790. 02 None 
5, 363. 26 $15, 002. 00 


| 
$1, 398. 30 None | 
Total $14, 541.55 | 


"It will be seen from the foregoing that there were earnings, : 
current and accumulated, after income taxes sufficient for the pay- | 
ments of dividends in amounts in excess of the distributions made in 
the fiscal year ended September 30, 1959, by Section A, Inc., and 
Section B, Inc. Such distributions were dividends and are taxable income 


to the petitioners. 


"The earnings, current and accumulated, after income taxes 


of Section E, Inc. , amounted to $14, 541.58. The distribution made 

to the common stockholders in the fiscal year ended September 30, 1959, 
amounted to $15, 002.05, which was $460. 47 in excess of the available 
earnings. With the exception of that last mentioned sum, the amounts 
distributed to the common stockholders were dividends, and were taxable 


| 
to the petitioners, respectively. "' 
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And by substitution in lieu thereof the following: 


EARNINGS DISTRIBUTIONS CUMULATIVE 


YEAR ENDED AFTER TAXES ON COMMON (PAID) NET OPERATINGLOSS 


SECTION A, INC. 


2/28/48 
2/28/49 
2/28/50 
2/28/51 
12/31/51 
1952 
1953 
1954 
1955 
1956 
1957 


1958 
9/30/59 


6/30/48 
6/30/49 
2/28/50 
2/28/51 
12/31/51 
1952 
1953 
1954 
1955 
1956 
1957 
1958 
9/30/59 


10/31/48 
10/31/49 
2/28/50 
2/28/51 
12/31/51 


$(15, 930. 30) 
3, 167.67 
10, 860. 37 
630. 13 
2, 377. 70 
(137. 02) 
312. 74 
(3; 612. 11) 
(10, 038.94) 
(7, 341.93) 
(454.97) 
8, 668. 46 
5, 795.85 


(12, 723. 43) 
17, 835. 25 
6, 797. 66 
5, 022. 61 
4, 726. 88 
3, 728.55 
4,472. 06 
2, 780.88 
(4, 045.27) 
(6, 164. 31) 
2,239.28 
6, 562. 47 
5, 718.91 


(10, 569. 05) 
1, 853.25 
1, 157.94 
2, 327. 34 
2,386.51 


SECTION B, INC. 


= 


wuwweyv © 


- 
NON © 


SECTION E 


ee 


(1 88ssgic 


8883a 


29,501.94 
9, 000. 00 


INC 


$(15, 930. 30) 
(12, 762. 63) 
(1, 902. 26) 
(1, 902. 26) 
(1, 902. 26) 
(2, 039. 28) 
(2, 039.28) - 
(5, 651. 39) 
(15, 690. 33) 
(23, 032. 26) 
(23, 487.23) 
(14, 818. 77) 
(14, 818. 77) 


(12, 723. 43) 
5, 111. 82 
11, 909. 48 


780. 88 
(3, 264. 39) 
(9, 428. 70) 
(7, 189. 42) 
( 626.95) 
( 626.95) 


(10, 569. 05) 
(8, 715. 80 
(7, 557. 86) 
(7, 557. 86) 
(7, 557. 86) 


_ (7, 557. 86) 
’ (7, 557. 86) 
© (10,293. 46) 
(20, 139. 63) 
(26, 086. 05): 
(24, 687. 75) 
(16, 897. 73): 
(16, 897. 73) 


1952 1,374.21 “5, 000. 00 
1953 720.96. 11,000. 00 
1954 (2, 735. 60) : 2; 000.00 
1955 (9, 846. 17} = = 
1956 (5, 946. 42) ik nm 
1957 1, 398. 30 -- 

1958 7, 790. 02 - - 
9/30/59 5, 363. 26. 15,-002, 05 
"Tt will be seen from the foregoing that for fiscal. year ended 

September 30, 1959, which is the only taxable year here involved, the 
operating deficit (after taxes) of the three Queenstown corporations was . 
greater. than the distributions, to stockholders, respectively, in other rise 
words there was an impairment of capital represented by. the deficits. 2: 


There were earnings, however, forthe years:1957, 1958: and 1959 and, 


compared with the distributions to stockholders, were:as follows: eee 


Section A 


Distribution. To 
Earnings after Common | 


Fiscal year 
‘Income:Taxes.’.- .; Stockholders 


Ended September 30 


1958 $8, 668. 46- 
1959 5,795.85 - 


$14, 


None.’ ; 
$7,783.18) 


Section.B 


$2, 239.28 
6, 562. 47 
5,718.91 


9 ° 


.) = None’ 


“None: 


» $15,961.64: 
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1957 $1, 398. 30 None 

1958 7, 790. 02 None 

1959 5, 363. 26 $15, 002. 00 

Total $14, 541. 58— 

The question which presents itself at this point is whether the 
impairment of capital occasioned by the operating deficit had to be 
restored before there could be earnings available for dividends, with 
the corollated question whether there could be any "dividends" since the 
corporations discontinued business after the fiscal year ended Septem- 
ber 30, 1959. 

"The decisions of the United States Tax Court appear to lack 
consistency. Study of those authorities indicate that the differences 
are for the most part due to a change in the Internal Revenue Code 
relating to ‘dividends’. In the 1934 and prior Revenue Acts the term 
"dividend’ was defined as follows: 

SEC. 115. DISTRIBUTIONS BY CORPORATIONS. 

(2) DEFINITION OF DIVIDEND. - The term ‘dividend’ 

when used in this title (except in section 203 (a) (4) 

and section 207 (c) (1), relating to insurance companies) 

means any distribution made by a corporation to its 

stockholders, whether in money or in property, out of 


its earnings or profits accumulated after February 28, 
1913. Emphasis: supplied.- 


“In the Revenue Act of 1936 and in subsequent Revenue Acts the 


definition was materially changed. It read: 
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SEC. 115. DISTRIBUTIONS BY CORPORATIONS. 
(a} DEFINITIONS OF DIVIDEND. - The term "dividend! 
when used: in this: chapter * *** means any distribution 
made by a corporation to its shareholders, whether in 
money or in other property, (1): out ofits earnings or 
profits accumulated after February 28, 1913, or (2) out 
of the earnings or profits: of the taxable year ’(computed 
as of the close of the taxable year without diminution | 
by reason of any distributions made during the taxable: 
year), without regard to the amount of the earnings and 
profits at the time the distribution was made, * * *. 


"The decisions of the Federal Courts and’of the United tates 


Tax Court are fairly consistent in cases involving years prior to 1936. 
They hold, as stated in Merten's Law of Federal Income Taxation, 
Section 9.30, that 'In case.of corporations organized after February 28, 
1913, the accumulated earnings and profits or the ecoumulated deficit 
is the net difference for the period from date of organization to distri- 


bution year between the: deficits of the loss years and the earnings of ‘the 


profit years. An impairment of fixed or statutory. capital occasioned 
by a deficit-must be restored out of subsequent earnings before there 
can be accumulated. earnings or profits available for dividends. , 
Willcuts v. Milton Dairy Co. 275 U.8.°215, 72 L.Ed. 247, 48'S. Ct. 71; 
Foley Securities Corp. . 106 F.2d wt; ‘Commissioner v. Farr ish, 

104 F. 2d 833; Hadden v. Commissioner; 49: F. 2d 709; Lich v. _United_ 
States Rubber Co. , 39 F. Supp. 675; Yan Norman -v. Welch, 141 F.2d 
99; Roy J. Kinnear, 36 B.T.A. 153; Edna C. Gutman 45 B.T.A. 836; 
Loren D. Sale 35 B. T.A. 938; Estate of Harold M. Lehman 4 TC. 325. 
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"It should here be noted that in Edna C. Gutman, supra, and 
Estate of Harold-M. Lehman, supra, the decisions were based on the 
premise that the determinative period brought the solution. of the 
question there involved under the Revenue Act of 1934, nae inferred, or 
indicated that had the Revenue Act of 1936 appliedthe result would have 
been different. 

"Fk, W. Henninger, 21 B..T.A. 1235, was under the Revenue Act 
of 1924, and at first blush, appears to hold contrary to the above 
authorities, in that it held that earnings and profits did not have to make 
good impairment of: capital before dividends could be paid. The impair- 
ment of capital, however, in that case was not due to operating losses, 
but was what happened in respect of The Berkshire, Inc.,; and which 
distinguishes that phase of the case from this part. 

‘rhe later cases in the United States Tax Court, that is to say, 
cases decided under the Revenue Act of 1936 and under subsequent Acts 


do not follow the earlier cases. For instance, in William G. Maguire, 


(5) 
21 T.C. 853, 854 is found this language: 


‘The petitioner concedes that if any part of the 
distributions was taxable as a dividend, then the amount 
determined by the Commissioner is correct. He contends,. 
however, that no part of the distributions was taxable as 
a dividend because the earnings for the year 1945 did not 


(5) Reversed on another point, Maguire v. Commissioner, 222 
F.2d 472. ie Ses 


$1 


wipe out the deficit, and a corporation can not declare — 
and pay a taxable dividend as long as it has a deficit. — 
That contention is directly contrary. to the provisions of 
section 115 (a) (2) applicable to 1945 defining a dividend 
to include any distribution made by 2 corporation to its _ 
stockholders out of the earnings or profits of the taxable 
year. Congress first defined dividends to include earn- 
ings or profits of the current year in the Revenue Act — 
of 1936. The Senate Finance Committee report (S. Rept. 
No. 2156, 74th Cong., 2d Sess. (1936), p. 18) declared 
the purpose of the expansion of the definition to be | 
"to enable corporations without regard to deficits exist- 
ing at the beginning of the taxable year to obtainthe _ 
benefit of the dividends-paid credit for the purposes = 
of the undistributed-profits surtax.' The provision 
was not thereafter changed. The Commissioner, in his: 
regulations, interpreted the definition to include earn- 
ings or profits of the taxable year regardless of whether 
the corporation had a deficit at the beginning of the 
year. Regs. 111, sec. 29.115-1. The argument of the 
petitioner in this connection is rejected. Ratterman v. 
Commissioner, 177 F.2d 204. Cf. Helvering v. Alworth 
Trust, 136 F.2d 812, certiorari denied 320 U.S. 70457 
Edna C. Gutman, 45 B. T.A. 836; Estate of Harold M. | 
Lehman, 41. C. 325." TEAR RE ERO RTE A 


"Z.ater in Stanley v. Waldheim, 25 T.C. 839; 849, the iedling. 


pertinent here, was the following: 


"The facts show that at December 31, 1944, Waldheim 

& Company had a deficit of $21, 577.26 and though it did 
have substantial net earnings in 1945, it would’stil ~ 
have had a deficit at December 31, 1945, evenifno 
distributions to stockholders had been made. On such | 
facts it is the claim of the petitioners that no part” 
of the distributions could have been dividends. The ~ 
claim is not well taken. Waldheim & Company did have 
net earnings for 1945 substantially in excess of the 
cash distributions made pro rata to its stockholders 

in that year, and under clause (2) of section 115 (a) 
quoted above, those distributions were dividends. 
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eat (6) 

William G. Maguire, 21 T.C. 853. The cases cited and 

relied on by petitioners either relate to years prior 

to the enactment of clause (2) above or are otherwise 

distinguishable. ' 

"See also Commissioner v. Kelham, 192 F.2d 785, reversing 
Grace H. Kelham, 13 T.C. 984. 

"The Court believes that the District of Columbia provision defin- 
ing the term ‘dividend’ more nearly approaches the Revenue Act of 1936 
and subsequent Acts than it does the Revenue Act of 1934 and prior 
Acts. It will be noted that the term 'dividend'in the Revenue Act of 
1936, includes the distribution to shareholders of any earnings made 
by the distributing corporation during the taxable year, upon which pro- 
vision the opinions in the United States Tax Court turned. The District 
of Columbia definition includes earnings of the distributing corpora- 


tion ‘whenever earned’. 


The District of Columbia definition includes both 'earnings’ 


and ‘profits’. As was said in Lich v. United States Rubber Co., supra, 
'The term net profits is not synonymous with net earnings. Annual net 
earnings may be productive of net profits, or, as in the instant case, 


reductive of the deficit". ‘The Queenstown corporations may not have 


So ESSE ———e 


(6) Willcuts v. Milton Dairy Co., 275 U.S. 215; Foley Securities 
Corporation v. Commis Sioner, 106 F.2d 781; Hadden:v. Com- 
missiqner, 49 F.2d 709; Estate of Harold M. Lehman, 2-T-C. 
325, Roy J. Kinnear, 36 B.T.- A. 153; and Edna C. Gutman, 

45 B.T. A. 000. 


The companion case of Adoiph B. Spreckels, 13 T.C. 1079, was 
reversed on stipulation to abide by the final judgment in the Kelham 
case. 
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had any net profits at the time of the distributions, but they did have 
undistributed earnings, 'whenever earned’, and available for the pay- 
ments of dividends. : 

"The Court, therefore, is of the opinion that the distributions 
made by the Queenstown corporations to the petitioners were dividends 
to the extent that the corporation had undistributed earnings which were 
earned during the years 1957, 1958 and 1959. | 

sgection A had available earnings of $14, 464. 31 and distributed 
to its stockholders $7, 783. 18. The entire amount of the distribution 
was a dividend. Section B had available earnings of $14, 510. 66 and 


distributed $15,961.64, which was in excess of earnings by $1, 450. 98. 


Section E had available earnings of $14, 541.58 and distributed $15, 002. 00, 


which was in excess of earnings by $460. 42." | 
The opinion is further amended by striking out the last two 
paragraphs thereof, under the heading, “Queenstown Apartments" and 
substituting in lieu thereof the following: | 
"Queenstown Apartments : | 
"(a) The amounts distributed to its common stockholders 
in the fiscal year ended September 30, 1959, by Section A, Inc. 


were dividends, and were taxable to the petitioners, respectively. 


54 
"(b) The amounts totaling $14, 510. 66 distributed by Section B, 
Inc. to its common stockholders in the fiscal year ended September 30, 
1959, were dividends, and were taxable to the petitioners, respectively. 
The amounts totaling $1, 450.98 distributed to its stockholders were not 
dividends, but were capital distributions and non-taxable. 
"(c}) The amounts, totaling $14,541.58, distributed by Section E, 


Inc. to its common stockholders in the fiscal year ended September 30, 


1959, were dividends, and were taxable to the petitioners, respectively. 


The amounts totaling $460.47, distributed to its stockholders were not 
dividends, but. were capital distributions and non-taxable. 

"(d) The amounts distributed by the Queenstown corporations 
to the petitioners, David L. Blanken and Edna R. Blanken, during the 
fiscal year ended September 30, 1960, were capital distributions and 
non-taxable. "" 


Decision will be entered under Rule 30. 
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DISTRICT OF COLUMBIA TAX COURT 
FILED 
June 26, 1962 


HYMAN GOLDMAN and 
YETTA D. GOLDMAN, 


Petitioners, 
vs. Docket No. 1761 


DISTRICT OF COLUMBIA, 


) 
J 
) 
) 
} 


| 
Respondent. 
DECISION 

This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
on said petition, it is, by the Court this 26th day of June, 1962, ae 

ADJUDGED AND DETERMINED, That an income tax for the calen- 
dar year 1958 in the amount of $191.12 was validly assessed and collected 
from the petitioners and they are not entitled to any refund thereof, 

AND IT IS FURTHER ADJUDGED AND DETERMINED, That an 
income tax for the calendar year 1959 in the amount of $121.01 plus interest 
of $12.10, or a total of $183.11, was erroneously assessed and collected 
from the petitioners; and that the petitioners are entitled ‘s interest thereon 


at the rate of 4 per centum per annum from November 17, 1961, to the 
date of payment of refund. 


/s/ Jo. V. Morga n | 
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DISTRICT OF COLUMBIA TAX COURT 
DAVID L. BLANKEN, FILED 
June 26, 1962 
Petitioner, 
vs. Docket No. 1762 
DISTRICT OF COLUMBIA, 
Respondent. ) 
DECISION 
This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, ane of the evidence adduced at the hearing 
on said petition, it is by the Court this 26th day of June, 1962, 
ADJUDGED AND DETERMINED, That an income tax for the calen- 
dar year 1958 in the amount of $35.00 was validly assessed and collected 
from the petitioner and he is not entitled to any refund thereof, 
AND IT IS FURTHER ADJUDGED AND DETERMINED, That an 
income tax for the calendar year 1959 in the amount of $22.93 plus interest 
of $1.95, or 2 total of $24.88, was erroneously assessed and collected 


from the petitioner; and that the petitioner is entitled to interest thereon 


at the rate. of 4 per centum per annum from September 7, 1961, to the 


date of payment of refund, 
AND IT IS FURTHER ADJUDGED AND DETERMINED, That an 
income tax for the calendar year 1960 in the amount of $110. 51 plus 


interest of $3.87, or a total of $114.38, was erroneously assessed and 
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collected from the petitioner; and that the petitioner is entitled to interest 
| 
thereon at the rate. of 4 per centum per annum from November 9; 1961, 


to date of payment of refund. 
| 
/s/ Jo. V. Morgan _ 
judge 


DISTRICT OF COLUMBIA TAX COURT | 
I 
EDNA R. BLANKEN, FILED | 
dune 26, 1962 


vs. Docket No. 1763 


) 
Petitioner, ) 
) 
) 


DISTRICT OF COLUMBIA, | 
Respondent. ) | 
DECIs:1:0N 
This proceeding came on to be heard upon the petition filed here- 
in; and upon consideration thereof, and of the evidence adduced at the 
hearing on said petition, it is by the Court this 26th day of June, 1962, 
ADJUDGED AND DETERMINED, That an income tax for the 
calendar year 1958 in the amount of $25. 72 was validly assessed and 
collected from the petitioner and she is not entitled to any refund thereof, 
AND IT IS FURTHER ADJUDGED AND DETERMINED, That an 
income tax for the calendar year 1959 in the amount of $16. $8 plus 


interest of $1.89, or a total of $17. 77, was erroneously assessed and 
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collected from the petitioner; and that the:petitioner is entitled to interest 


thereon at the rate of 4 per oo per annum from September 7,: 1961, 
to the date of payment of refund, 

AND IT IS FURTHER ADJUDGED AND DETERMINED, That an 
income tax for the calendar a 1960 in the amount of $106. 45 plus 
interest of $3.73, or a total of $110.18, was erroneously assessed and 
collected from the petitioner; and that the petitioner is entitled to interest 


thereon at the rate.of 4 per centum per annum from November 9, 1961, 


to date of payment of refund. 


/s/ Jo. V..Morgan 
e 


DISTRICT OF: COLUMBIA TAX COURT 


LEO SCHLOSSBERG and FILED 
GOLDYNE SCHLOSSBERG, ) June 26, 1962 


Petitioners, 
vs. 7 Docket No. 1764 
DISTRICT OF COLUMBIA, 
Respondent. 
D ECISION 
This proceeding came én to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
on said petition, it is, by the Court this 26th day of June, 1962, 
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ADJUDGED AND DETERMINED, That an income tax for the 


calendar year 1958 in the amount of $125. 08 was validly assessed and 


collected from the petitioners and they are not entitled to any refund 
thereof, | 
AND IT IS FURTHER ADJUDGED AND DETERMINED, ‘That an 
income tax for the calendar:year 1959 in the amount of $81. 92 pee 
interest of $6.96, or a total of $88.88, was erroneously assessed and 
collected from the petitioners; and that the petitioners are entitled to 
interest thereon at the rate of 4 per centum-per annum from October 4, 


1961, to the date of payment of refund. 


/s/ Jo. V. Morgan 


| 
i 
| 
| 
| 
juage 


DISTRICT OF COLUMBIA TAX COURT 


FILED 
June 26, 19 


IRENE SCHLOSBERG, 


VS. Docket No. 1765 


) 
Petitioner, } 
) 
) 


DISTRICT OF COLUMBIA, 


Respondent. } 


DECISION | 
This proceeding came’on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
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on said petition, it is by the Court this 26th day of June, 1962, ° 

ADJUDGED AND DETERMINED, That an income tax for the 
calendar year 1958 in the amount of $162. 11 was validly assessed and 
collected from the petitioner and she is not entitled to any refund thereof, 

AND IT IS FURTHER ADJUDGED AND DETERMINED, That an 
income tax for the calendar year 1959 in the amount of $102. 40 plus 
interest of $8.70, or a total of $111.10, was erroneously assessed and 
collected from the petitioner; and that the petitioner is entitled to 
interest thereon at the rate of 4 per centum per annum from October 9, 


1961, to the date of payment of refund. 
/s/ Jo. V. Morgan 
e 


DISTRICT OF COLUMBIA: TAX COURT 
BENJAMIN BLANKEN, FILED 
June 26, 1962 

Petitioner, - : 


) 
) 

vs. ) Docket-No. 1766 
) 


DISTRICT OF COLUMBIA, 
Respondent. ) 
DECISION 
This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
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on said petition; it is. by the’ Court this 26th day of June, 1962, 1° = 

ADJUDGED-AND DETERMINED; ‘That‘an income tax‘for the- 
calendar year 1958’ in the amount of $45.51 was validly assessediand- 
collected from. the petitioner..and: he-is ‘not:entitled:to:any: refund thereof, 

AND ITs FURTHER ADJUDGED AND DETERMINED; That an» 
income tax for the: calendar: year’ 1959:in the:amount:of $28.06 plus on 
interest.of $2.22, .or:a:total of $28.28, was:erroneously assessed: and 
collected:from: the petitioner; and:that:the petitioner. is: entitled towiics 
interest,thereon.at the rate. of:4:per: centum per aetna September 15, 


1961, to the date of payment of refund. 


/s/-Jo. V. 


ne a 


; 
DISTRICT, OF COLUMBIA, TAX.COURT | 


FAYE B. BLANKEN, FILED - 
? June 26, a 
| 


vs; Docket: No: 1767 ‘ 


7 ) 
Petitioner, } 
) 

) 


DISTRICT OF COLUMBIA, 
Respondent., | BEN : 
2 = 2 z S TO:N ; : 
This proceeding came_on i be heard upon:the petition filed herein; 
_ and upon consideration thereof, and of the evidence adduced at the hearing 
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on said petition, it is by the Court this 26th day of June, 1962, 

ADJUDGED AND DETERMINED, ‘That’an income tax for the 
calendar year 1958 in the amount of $25:00 was validly assessed and 
collected from the petitioner and she is not entitled to any refund thereof, 

AND IT IS FURTHER ADJUDGED AND DETERMINED, That an 
income tax for the calendar year 1959.in the amount of $14.78 plus 
interest of $1.26, or a total of $16.04, was necceee assessed and 
collected from the petitioner; and that the petitioner is entitled to interest 
thereon at the rate of 4 per centum per annum from September 15, 1961, 


to the date of payment of refund. 


/s/ Jo. V. Morgan 
Judge 


DISTRICT OF COLUMBIA TAX COURT 
IDA MAGAZINE, — FILED 
| June 26, 1962 
Petitioner, 
vs. Docket No. 1769 
DISTRICT OF COLUMBIA, 
Respondent. )] 
DECISION 


This proceeding came on to be heard upon the petition filed herein; 


and upon consideration thereof, and of the evidence adduced at the hearing 
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on said petition; it is by the Court this'26th day of June, 1962, 
ADJUDGED AND DETERMINED, That an income tax for the 
calendar year 1959.in the amount of $20.89 plus interest of $1. 78 or 
a total of $22.67, was erroneously assessed and collected from the 
petitioner; and that the petitioner. is entitled to interest thereon at the ~ 
rate of 4 per centum per annum from September 11,1961, ‘to the date of 


payment of refund. 


/s/ Jo. V~ Morgan - 
dudge | 


DISTRICT OF COLUMBIA TAX COURT 
ANNE GELFAND, : FILED | 
June 26, 1962 

Petitioner, 
vs. Docket No. 1770 
DISTRICT OF COLUMBIA, | 


Respondent. ) 


DECIS EON 
This proceeding came’on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the: hearing 
on said petition, it is, by the Court this’ 26th day of June, 1962, 
.ADJUDGED AND DETERMINED, That an income tax for the 
calendar year 1958 in the amount of:$18. 32 was validly assessed and*> 
collected from the petitioner and that she is not entitled to any refund 


thereof, 
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AND IT IS FURTHER ADJUDGED AND DETERMINED, That an 


income tax for the calendar year 1959 in the amount of $9.00 plus interest 


of $. 77, or a total of $9.77; was erroneously assessed and collected from 
the petitioner; and that the petitioner is entitled to interest thereon at the 
rate of 4 per centum per annum from September 15, 1961, to date of 


payment of refund. 


/s/ Jo. v. Morgan 
Judge 
DISTRICT OF COLUMBIA TAX COURT 
HERBERT M. GELFAND, FILED 
June 26, 1962 
Petitioner, 

vs. Docket No. 1771 
DISTRICT OF COLUMBIA, 

Respondent. } 
DECISION - 

This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing - 
on said petition, it is by the Court this 26th day of June, 1962, 

ADJUDGED AND DETERMINED, That an income tax for the 
calendar year 1958 in the amount of $22. 16 was validly assessed and 


collected from the petitioner and he is not entitled to any refund thereof, 
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AND IT IS FURTHER ADJUDGED AND DETERMINED, That an. 
income tax for the calendar year 1959 in the amount of $10- 24 plus interest 
of $.87, or a total of $11.11, was erroneously assessed and: collected from 
the petitioner; and that the petitioner is entitled to: interest shereor: at the 
rate of 4’ per centum per annum from September. 20, 1961; to date of 


payment. of refund. 


/s/ Jox:N Mor ei ake 
Judge 


DISTRICT OF COLUMBIA TAX; COURT: 


MEYER GELFAND and HERBERT M. ‘FILED 
GELFAND, EXECUTORS OF THE June 26, 1962 
ESTATE OF HARRY GELFAND and | 
SARAH GELFAND, 


Petitioners, 


vs. Docket No. 1772 


DISTRICT OF COLUMBIA, | 


Respondent. 


DECISION | 


This proceeding came’ on to be‘heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 


on said petition, it is, by the Court this 26th day of June, 1962, 
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ADJUDGED AND DETERMINED, That an income tax for the 
calendar year 1958 in the amount of $191.35 was validly eeeenen 
and collected from the petitioners and they are not entitled to any 
refund thereof, 

AND IT IS FURTHER ADJUDGED AND DETERMINED, That 
an income tax for the calendar year 1959 in the amount of $105.01 plus 
interest of $8.93, or a total of $113.94, was erroneously assessed and 
collected from the petitioners; and that the petitioners are entitled to 
interest thereon at the rate of 4 per centum per annum from September 26, 


1961, to the date of payment of refund. 


/s/ Jo. V. Morgan 


ON 


Judge 


DISTRICT OF COLUMBIA TAX COURT 
MEYER GELFAND, FILED 
June 26, 1962 
Petitioner, 
vs. Docket No. 1773 
DISTRICT OF COLUMBIA, 
Respondent. ) 
DECISION 
This proceeding came on to be heard upon the petition filed herein; 


and upon consideration thereof, and of the evidence adduced at the hearing 
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on said petition, it is by the Court this 26th day of June, 1962, 
ADJUDGED AND DETERMINED, That an income tax for the 
calendar year 1958 in the amount of $214. 31 was validly assessed 
and collected from the petitioner and he is not entitled to any refund ; 
thereof, | 
AND IT IS FURTHER ADJUDGED AND DETERMINED, That an 
income tax for the calendar year 1959 in the amount of $122. 88, plus 
interest of $1.04, or a total of $123.92, was erroneously assessed and 
collected from the petitioner; and that the petitioner is entitied to 
interest thereon at the rate of 4 per centum per annum from September 26, 


1961, to the date of payment of refund. 


/s/ Jo. V. Morgan | 
e i 


DISTRICT OF COLUMBIA TAX COURT 


CECILE S. GOLDMAN, FILED | 
June 26, | 
Petitioner, 


vs. 


DISTRICT OF COLUMBIA, 
Réspondent. ) 
DECISION 
This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
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on said petition, it is by the Court this 26th day of June, 1962, 

ADJUDGED AND DETERMINED, : That an income tax for the 
calendar year 1958 in the amount of $125.01 was validly assessed and 

collected from the petitioner and she is not entitled to ary refund thereof, 

AND IT IS FURTHER ADJUDGED AND DETERMINED, That an 
income tax for the calendar year 1959 in the amount of $100. 42, plus 
interest of $8.54, or a total of $108.96, was erroneously assessed and 
collected from the petitioner; and that the petitioner is entitled to interest 
thereon at the rate of 4: per centum per annum from September 15, 1961, 


to the date of payment of refund. 


/s/ Jo. V. Morgan 
Judge 


DISTRICT OF COLUMBIA TAX COURT 


ESTHER M. HANDLEMAN, FILED 
June 26, 1962 


Petitioner, 


vs. Docket No. 1776 
DISTRICT OF COLUMBIA, 
Respondent. } 
DECISION 
This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the:evidence adduced at the hearing 
on said petitioner, it is by the Court this 26th day of June, 1962, 
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ADJUDGED AND DETERMINED, That an income tax for the 
calendar year 1959 in the amount of $10.24 plus interest of $.87, or 2 
total of $11.11, was erroneously assessed and collected from the petitioner; 
and that the petitioner is entitled to interest thereon at the rate of 4 per 
centum per annum from September 14, 1961, to the date of payment of 


refund. ; 


/s/ Jo: V. Mi nm 
see : 


DISTRICT OF COLUMBIA TAX COURT | 
EDWARD ZUPNIK, FILED _ 
June 26, 1962 

Petitioner, 

a Docket No. 1778. 


DISTRICT OF COLUMBIA, 


| 
Respondent. } | 


DECISION | 
This proceeding came on to be heard upon the: petition tiled herein; 
and upon consideration thereof, and of the evidence adiluced at the hearing 
on said petition, it is by the Court this 26th day-of June, 1962, 
ADJUDGED AND DETERMINED, That an income’tax for the 
calendar year 1958 in the amount of $80.84 was validly assessed and. - 
collected from the petitioner and he is not-entitled to:any refund thereof, 
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AND IT IS FURTHER ADJUDGED AND. DETERMINED, :That an 
income tax for the calendar year 1959. in the:amount of $61: 08 plus:interest 
of $5.19, or a total of $66.27, was erroneously assessed, and ‘collected:- 
from the petitioner; and that the petitioner is entitled to interest thereon 
at the rate of 4 per centum per annum from September. 15, 1961, -to the: 


date of payment of refund. 


/s/ Jo. V. Morgan 
fudge 


DISTRICT OF COLUMBIA TAX COURT 
FANNIE ZUPNIK, FILED =. 
June 26, 1962 
Petitioner, , 
vs. Docket No. 1779 
DISTRICT OF COLUMBIA, 
Respondent. ) 
DECISION 
‘This proceeding came on to be heard upon the petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the. hearing 
on said petition,. it is by the Court this 26th day of June, 1962, 
‘ADJUDGED AND DETERMINED, That an income tax for the calen- 
dar year 1958 in the amount of $99. 71 was validly assessed and collected 


from the petitioner and she is not entitled to any refund thereof, «:- 
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AND IT IS FURTHER ADJUDGED AND DETERMINED, That an 
income tax forthe calendar a 1959 in-the amount:of spi plus interest 
of -$5..71, or a:total of, $72.:93, was erroneously assessed and collected 
from the petitioner; and that the petitioner. ‘is; entitled to interest thereon 
at the rate-of 4 per centum per:annum from September 15, 161, tothe 


date of payment of refund. 


JOSEPH J. ZUPNIK, FILED 
June 26, 1962 


Petitioner, 
vs. Docket No. 1780 - 
DISTRICT OF COLUMBIA, 


Respondent. 
DECISION 


This proceeding. came on to be heard upon the: petition filed herein; 
and upon consideration thereof, and of the evidence adduced at the hearing 
on said petition, it is by the Court this 26th day of June, 1962, | 

ADJUDGED AND DETERMINED, That an income tax for the 
calendar year 1958 in the amount of $125. 02 was validly assessed and 


collected from the petitioner and he is not entitled tb any refund thereof, 
| 
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AND IT IS FURTHER ADJUDGED ‘AND DETERMINED, That an 


income tax for the calendar year -1959 in the amount of $79.30 plus interest 


of $6.'74, or a total of $86.04, was erroneously assessed and collected 
from the petitioner; and that the petitioner is entitled to interest thereon 
at the rate of 4 per centum per annum from September 15, 1961, to the 


date of payment of refund. 
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DISTRICT OF COLUMBIA TAX COURT 


HYMAN GOLDMAN and } FILED 
YETTA D. GOLDMAN, et al., July 26, 1962 


Petitioners, Docket No. 1761, 

1763, 1764, 

v. 1766, 1767, 
1770,:1771, 

DISTRICT OF COLUMBIA, 1773, 1775, 
1778, 1779, 


Respondent. 


| 
A \ 
PETITION FOR REVIEW OF DECISIONS OF 
THE DISTRICT OF COLUMBIA TAX COURT | 


To the Honorable Chief Judge and Circuit Judges of the United 1 States 
Court of Appeals for the District of Columbia Circuit: 


1. Respondent, District.of Columbia, petitions fora aoe by 
| ~ 
the United States Court. of Appeals for the District of Columbia Cirenit, 


of decisions of the District of Columbia Tax Court made in. the above- 
entitled cases. 


| 
2. The decisions’of which review is sought reduced assessments 


of District of Columbia income taxes for the calendar year 1959 and in 
| 


docket numbers 1762 and 1763 also reduced assessments for the calendar 


year 1960. 


3. The decisions of the Tax Court were entered on June 26, 1962. 
* * * 
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DISTRICT OF COLUMBIA TAX COURT 
HYMAN GOLDMAN, et al, FILED 
July 26, 1962 
Docket Nos. 1761-67 (incl) 


1769-73 (incl) 


) 
Petitioners ) 

vs. ) 1775 & 1776 (incl) 
) 


1778-1780 (incl) 
DISTRICT OF COLUMBIA, 
Respondent: ) 
PETITION FOR REVIEW OF A DECISION OF 
THE DISTRICT OF COLUMBIA TAX COURT 


To the Honorable Chief Judge and Circuit Judges of the United States 


Court of. Appeals for the District of Columbia Circuit: 

1. Hyman Goldman et al petition for review by the United States 
Court of Appeals for the District of Columbia Circuit, of decisions by the 
District of Columbia Tax Court in the above-entitled cases. 

2. The decisions of which review are sought affirmed assessments 
of income taxes for the period ended December 31, 1959. 


3. The decisions of the Tax Court were entered on June 26, 1962. 


* * * 


Date 
1961 
Nov. 15 


* 


Docket Nos. 1761- 67 (incl) 
4:769—73 (incl). 
1775 & 178 (incl) 


EV7T3..& 1780: (incl) 
* * 


DOCKET ENTRIES 


Procee: 


Petition filed - Taxpayer notified, 
Corporation Counsel and Finance 
Office served. 


Amended Petition filed - Copies served 
Corporation Counsel and Finance Office. 


Hearing set for Jan. 18, 1962 - Certificate of 
service. 


Motion to Consolidate Cases and For 
Continuance of Hearing - Certificate of 
Service. 


Granted - Continued to Feb.1, 1962 - 
All parties notified. 


Hearing held - Harrison Howes -§fa., for . 
District - Second hearing to.be had Feb. 9, 1962... 


Second hearing - Harrison Howes, Esq. for 
District. 


Petitioner's Motion for Extension of Time 
to File Petitioner's Brief. 


Granted - Certificate of Service. 


Brief on Behalf of Petitioners - Certificate of 
Service. 


- 16 


Stipulation - Respondent's Motion for Extension 
of Time Within Which to File Brief. 


Granted - Certificate of Service. 


Respondent's Brief Statement of Facts - 
Certificate of Service. 


Reply Brief on Behalf of Petitioners - 
Certificate of Service. 


Findings of Fact and Opinion - Certificate of 
Service. 


Motion for Reconsideration - Certificate of 
Service. : 


Motion to Set Time to File Answer to Motion 
for Reconsideration - Certificate of Service. 


Granted to June 1 - Copies served. 
Motion to Further Extend the Time to File 
Answer to Motion for Reconsideration - 

Certificate of Service. 


Answer to Petitioners" Motion for Reconsideration. 
Certificate of Service. 


Motion Granted - Certificate of Service. 


Amendment to the Findings of Fact and 
Opinion - Certificate of Service. 


Computation For Entries of Decision Under Rule 30. 


Decision - Certificate of Service. 


Petition For Review of Decisions of The District 
of Columbia Tax Court filed by Respondent - 
Certificate of Service. 


TT 


Petition For Review of a Decision of The District 
of Columbia Tax Court filed by Petitioners - 
Certificate of Service. 


Motion To Extend The Time For Filing Records 
On Appeal and Docketing Appeals — 
Certificate of Service. 


Granted - Certificate of Service. 


Designation of Record - Certificate of Service. 
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QUESTIONS PRESENTED 
The questions presented by this case are as follows: 


1. Whether the District of Columbia Tax Court erred in 
holding that, under the applicable provisions of the District 
of Columbia Income and Franchise Tax Act, a corporation 
that has sustained an operating deficit, may not use subse- 
quent earnings to reduce such deficit, before those same 
earnings become available for dividend distributions in 
subsequent years. 


2. The second question presented herein relates to that 
portion of the case in which Hyman Goldman et al are 
respondents. Such question is correctly stated in the 
brief filed on behalf of the District of Columbia. 
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PRELIMINARY STATEMENT 


This case is before the Court as cross-appeals from 
decisions of the District of Columbia Tax Court. By order 
of the Court, the cases have been consolidated for the pur- 
pose of filing briefs. The District of Columbia has hereto- 
fore filed its brief as petitioner and this brief is filed on 
behalf of Hyman Goldman et al, as petitioners in No. 
17,354 and as respondents in No. 17,352. 
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JURISDICTIONAL STATEMENT 


This action was initially brought by Hyman Goldman et al 
in the District of Columbia Tax Court, as appeals from 
deficiency assessments levied against the several peti- 
tioners by the District of Columbia. 


The Tax Court held that assessments made against the 
taxpayers for the year 1959 were partially invalid and 
that the assessments made against certain of the peti- 
tioners for the year 1960 were partially invalid. (J.A. 
55-72). The decisions of the Tax Court were entered on 
June 26, 1962. Both parties filed petitions of review of 
these decisions on July 26, 1962. (J.A. 73-74). 


The statutory jurisdiction of this Court to review deci- 
sions of the District of Columbia Tax Court, is correctly 
stated in the brief of the District of Columbia and is adopted 
for purposes of the present brief. 


STATEMENT OF THE CASE 


As pointed out in the brief filed on behalf of the District 
of Columbia, these cases involve assessments of income 
taxes for the years 1959 and 1960. The petitioners, during 
those years, were stockholders of four corporations, known 
as The Berkshire, Inc., Queenstown Apartments Section A, 
Inc., Queenstown Apartments Section B, Inc. and Queens- 
town Apartments Section E, Inc. To facilitate references 
to the briefs of both parties, we will refer to the various 
corporations in the same manner as the District of Columbia 
has done in its brief, i.e. ‘‘The Berkshire”’, ‘Queenstown 
A’’, “Queenstown B’’ and ‘‘Queenstown E’’, 


The questions decided by the District of Columbia Tax 
Court relate to the taxability of distributions made by the 
aforesaid corporations to the various taxpayer-stockholders. 
Hyman Goldman et al are in accord with the Tax Court’s 
desisions respecting distributions made by The Berkshire; 
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they appeal from a portion of the Tax Court’s decision con- 
cerning the distributions received from the three Queens- 
town corporations. 


The Tax Court’s ‘‘Amended Findings of Fact and Opin- 
ion”? reflect the pertinent portions of the fiscal history of 
Queenstown ‘A’, Queenstown ‘B’ and Queenstown ‘EH’. 
(J.A. 46-48). Each of these three corporations, during the 
year 1959, distributed funds to its stockholders. At the 
time of such distributions, all three corporations had in- 
curred accumulated deficits from operating losses that 
occurred prior to January 1, 1959. (J.A. 46-47). During 
the year 1959, all three corporations distributed funds in 
excess of the amount of earnings for that year. (J.A. 
46-47). Queenstown ‘A’ had net earnings in the year 1958; 
Queenstown ‘B’ had net earnings in the years 1957 and 
1958 as did Queenstown ‘EH’. (J.A. 47-48). None of the 
three corporations distributed any funds to their stock- 
holders during the years 1957 and 1958. (J.A. 46-47). The 


1960 Queenstown distributions were made after those cor- 
porations had discontinued business (J.A. 44). 


COUNTERSTATEMENT OF THE CASE 


These petitioners find no basis in the record for the 
portion of the District of Columbia’s ‘“‘Statement of the 
Case’’ in which it is said ‘‘The District of Columbia Tax 
Court found that the distributions from the ‘depreciation 
reserves’ of these four corporations were in the nature of 
a return of capital to the stockholders and, as such, were 
not subject to District income taxes’’. (Brief of the Dis- 
trict of Columbia, page 2.) The phrase ‘‘return of capital?’ 
is not used by the Tax Court in any of its findings or 
opinions. However, the term “‘eapital distribution” is 
repeatedly used by the Tax Court. (J.A. 38, 54). 


There was testimony that explained how cash funds re- 
ceived by the owner of rental property, above and beyond 
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the funds required for mortgage amortization, give rise 
to distributions that may be in excess of @ current year’s 
earnings. (J.-A. 15). The Tax Court’s findings illustrate 
this theory in the various years before the Court. (J.A. 
18-25). 


Although not separately funded, the Tax Court found 
that the ‘“‘Depreciation Reserve”’ carried on the corpora- 
tions’? books was intended to represent the accumulation of 
depreciation deductions by means of a bookkeeping entry 
(J.A. 19). 


At the hearing before the Tax Court, although not con- 
tending that the distributions involved were dividends, 
the District of Columbia contended that they were made 
out of the earnings of the corporations and ‘‘probably”’ 
a dividend. (J.-A. 10). 


STATUTES INVOLVED 


The statutes involved are fully and accurately set forth in 
the brief filed on behalf of the District of Columbia, and a 
re-statement of them for purposes of the present brief is 
deemed unnecessary. 


STATEMENT OF POINTS 


1. Whenever a corporation has sustained operating 
losses, causing its books to reflect an accumulated deficit, 
its subsequent earnings other than current earnings, must 
first be used to reduce the deficit before they become avail- 
able for dividend distribution. 


2. In view of the foregoing, earnings of the carrent year 
do not become enhanced by prior year’s profits used to 
reduce a deficit, in determining the portion of a distribution 
that qualifies as a dividend. 


SUMMARY OF ARGUMENT 


Hyman Goldman et al, as petitioners in No. 17,354 con- 
tend in their argument as follows: 


1. The Tax Court erred in holding that in the case of the 
three Queenstown corporations, certain of their net earnings 
prior to 1959 which were not currently distributed, became 
available as dividends during 1959. This ruling does not 
take into account the fact that when a corporation has 
sustained an operating deficit, any earnings realized in 
later years, when not distributed during the year in which 
they are earned, must first be applied to a reduction of a 
deficit. Only when such deficit has been eliminated can 
these earnings and profits become the source of taxable 
dividends. 

These petitioners submit that the Federal statutes and 
decisions that are referred to by the Tax Court in this 
connection, support the taxpayers’ position. It is further 
submitted that a correct interpretation of the applicable 


District of Columbia statute, requires a conclusion that is 
in complete accord with the Federal precedents. Moreover, 
it is submitted that the portion of the District law that 
defines a dividend as earnings ‘‘whenever earned’? by the 
corporation introduces no new principle into this field of 
taxation and lends no support to the Tax Court’s ruling. 


Hyman Goldman et al, as respondents in No. 17,352, con- 
tend in their argument as follows: 


2. There is no basis in the statute or in the legal prece- 
dents for the position that when a corporation distributes 
funds in excess of current and accumulated earnings, from 
depreciation reserves or from other sources, that the 
stockholder-distributee receives anything other than a dis- 
tribution of capital. It has been well-recognized that cor- 
porate distributions from depreciation reserves result in 
the payment to the stockholders of part of the corpora- 
tion’s capital. They are to be so regarded in determining 
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the tax consequences to the stockholders. Such transac- 
tions are to be treated in direct relation to stock ownership 
in the same manner as a sale or exchange of a capital asset. 
Under District of Columbia law, if the stock has been owned 
for more than two years, no gain can be realized from such 
distribution. There is no reason to assume that the answer 
to these questions will be found in an attempt to tax the 
receipt of such funds as being part of the general and 
undefined classification of ‘‘gross income’’. Corporate divi- 
dends and distributions are specific taxable events, involving 
well-established principles of finance and taxation. We 
submit that the Tax Court correctly applied these principles 
in determining the degree to which these taxpayers realized 
taxable income. 


ARGUMENT 
I 


The Tax Court erred in holding that earnings not currently 
distributed, where there exists an accumulated deficit, be- 
came available as dividends in subsequent years. 

Reference to the record in these cases, discloses certain 
facts that are necessary to a consideration of this question. 

Each of the three Queenstown Corporations ended its oper- 

ational activities during the period ended September 30, 

1959. Each company during this period made distributions 

to stockholders, i.e. $7,783.18 for Queenstown ‘A’, $15,961.64 

for Queenstown ‘B’ and $15,002.05 for Queenstown ‘EH’. 

Each corporation had earnings after taxes for the same 

period and such earnings were less than the amounts of 

the above-mentioned distributions. Two of the three cor- 
porations had operating profits in two of the years imme- 
diately preceding the year in question; one of the corpora- 
tions had operating profits in the one immediately preced- 
ing year. All three corporations had accumulated operating 
deficits prior to the time the foregoing profits were earned. 

All of these facts are reflected in the schedules contained 

on pages 46 to 48 of the Joint Appendix. 
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A word of explanation is required respecting the earlier 
reference to ‘‘accumulated operating deficits”. Such defi- 
cits must be distinguished from deficits that are created 
as a result of capital distributions. It will be noted in 
examining the last column of the schedules appearing on 
pages 46 and 47 of the Joint Appendix, that eapital dis- 
tributions have been disregarded in computing the cumu- 
lative deficit or as it is called there ‘‘Cumulative Net Oper- 
ating Loss’’. 


It should be emphasized here that the taxpayers do not 
contest the Tax Court’s ruling that if capital is impaired 
by distributions in excess of earnings, such impairment 
may not be remedied by subsequent operating profits. This 
position is doubtlessly correct. F.W. H enninger, 21 B.T.A. 
1234. 


A completely different question is presented, however, 
when the deficit results from operating losses only, and 
then the corporation realizes new earnings. 


The Tax Court, in its amended findings and opinion, 
fully discusses the history of the Federal Statutes and deci- 
sions (J.A. 48-52). We agree with the Tax Court that the 
Revenue Act of 1936 made a material change in the defini- 
tion of ‘‘dividends”’, from those in effect under the Reve- 
nue Act of 1934 and prior laws. Under the older statutes 
with exceptions not pertinent, a dividend was defined as 
a distribution out of earnings and profits ‘‘accumulated 
after February 28, 1913”. (J.A. 48). The later Act added 
a further clause which also defined a dividend as being a 
distribution ‘‘out of the earnings or profits of the taxable 
year ... without regard to the amount of the earnings 
and profits at the time the distribution was made’’. (J.A. 
49). What the later statute added was simply the proviso 
that if a corporation has earnings during the current year, 
such earnings can become the source of a taxable dividend, 
notwithstanding the fact that there existed an accumulated 
deficit at the beginning of that same year. This became the 
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established: principle in the Federal tax field. William G. 
Maguire, 21 T.C. 853; Stanley v. Waldheim, 25 T.C. 839. 
These petitioners do not contest the correctness of the 
Tax Court’s analysis of this question, up to that point. It 
should also be noted that to the extent that the Queenstown 
corporations had ‘‘current earnings’? as defined above, 
such earnings when distributed were regarded as ordinary 
dividends and so reported by the taxpayers. 


The addition of the above-mentioned clause to the 1936 
Revenue Act placed a limitation on a principle that was well- 
established prior thereto. That is, a corporation that has 
an accumulated deficit cannot declare a dividend from 
subsequent profits, until that deficit has been extinguished. 
Foley Securities Corporation, 38 B.T.A. 1036, aff’d (8th 
Cir. 1989) 106 Fed. 24 731. Van Norman Co. v. Welch, (1st 
Cir. 1944) 141 Fed. 2d 99; Crystal Ice Co., 14 B.T.A. 682. 
See also Mertens, Law of Federal Income Taxation, Sect. 
9:26. We submit that subject to the noted limitation, the 
mentioned principle is still sound and correct. 


The Federal cases referred to by the Tax Court that 
interpret the post-1936 statute simply stand for the prin- 
ciple that current earnings give rise to dividends, regard- 
less of the existence of a deficit. This much we do not 
contest. However, the Court below has gone beyond these 
rulings and has held that earnings realized in 1957 and 1958 
which were not distributed, and in fact on the corporate 
books reduced the accumulated deficit, retain their char- 
acter as earnings and can become the source of dividends 
in a later year. 


We are not aware of any Federal decision that would 
support this theory. On the contrary, the approach seems 
to be inconsistent with the traditional concepts of dividend 
taxation; that is, when capital has been impaired by op- 
erating losses, the corporate board of directors should have 
the privilege of mitigating such impairment. If the cor- 
porate affairs in subsequent years are such as to permit 
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distributions in excess of earnings, there is no requirement 
that we can conceive of that would ‘‘relate back’? to the 
events of the past to trace the accumulated surplus or 
deficit into its component parts. Once profits or losses 
have been added into or subtracted from a surplus account, 
they lose their former identities and become but an element 
of the financial history of the corporation that is repre- 
sented in these accounts. 


There remains only one further question for a resolution 
of this portion of the case: Does the District statute relat- 
ing to the taxability of dividends lend support to the con- 
clusion reached by the Tax Court? 


We submit that an examination of the pertinent provi- 
sion must lead to a negative answer to this question. 


The pertinent portion of the District statute is found in 
Title I, Section 4(m) of the Act (47-155le (m) D. C. Code, 
1961), appearing in full on page 8 of the District’s brief. 


Except for the fact that there is, of course, no need for a 
reference to the Feb. 28, 1918 date, there is no material 
difference between the statutory language here and the 
provisions of the two Federal Revenue Acts, referred to in 
the opinion of the Tax Court. For purposes of the present 
case, we submit that it is unimportant whether the District 
law is more similar to the 1936 Federal Act or to the 
earlier provisions. The only significant change by the 1936 
enactment was to clarify that earnings and profits of the 
current year are available for ordinary dividend distribu- 
tion, irrespective of the fact that there is an accumulated 
deficit. As has been pointed out, there is no dispute on this 
point and the taxpayers filed their returns in accordance 
with the principle of the later Federal statute. 


The Tax Court found that the words ‘‘whenever earned’’ 
in the District statute provide the key to the problem. We 
submit that the Tax Court was in error on this point. The 
use of these words appears designed to establish beyond 
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question that only corporate earnings can give rise to 
dividends. This has been of great significance in the so- 
called ‘‘unrealized appreciation’’ cases in which the Dis- 
trict has unsuccessfully urged that an increment in value 
of corporate property, never realized by the corporation, 
should be regarded as part of surplus. District of Columbia 
v. Oppenheimer, 112 U.S. App. D.C. 239, 301 Fed. 2d 563. 
Therefore, the words ‘‘whenever earned’’ must be read to- 
gether with the following words ‘‘by the corporation’’ in 
order to perceive the full meaning of the statute. We sub- 
mit that ‘‘whenever earned’’ is not purely a temporal con- 
cept but one that relates to the entity receiving the income. 


We further submit that the distinction that the Tax 
Court makes between ‘‘earnings’’ and ‘‘profits’? cannot 
support the conclusion reached. It is quite correct that 
‘‘annual net earnings may be productive of net profits or 
. .- reductive of the deficit’’. Lich v. U. S. Rubber Co., 
39 Fed. Supp. 675. This merely means that net earnings 
instead of becoming available for dividends, can be utilized 
to reduce a pre-existing deficit. The latter method inte- 
grates the earnings into the surplus account, either by 
eliminating the deficit or by converting it into a surplus or 
positive balance. Once this has been done, the former 
‘“‘earnings’? have been absorbed into the corporation’s 
capital structure. In subsequent years, they may form 
part of an accumulated surplus account and thus give 
rise to dividends, but they cannot retain their former char- 
acteristic of being current earnings or ‘‘undivided profits’’. 
As the Supreme Court said in Willeuts v. Milton Dairy Co., 
275 U. S. 215, 72 L. Ed. 247, 48 S. Ct. 71: 


“But it is a prerequisite to the existence of ‘un- 
divided profits’ as well as a ‘surplus’ that the net assets 
of the corporation exceed the capital stock. Hence, 
where the capital is impaired, profits, though earned 
and remaining in the business, if insufficient to offset 
this impairment do not constitute ‘undivided profits’.”’ 
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We contend that there is nothing contained in the Dis- 
trict of Columbia statute that suggests an intended de- 
parture from the well-established rules, herein discussed. 


II. 


The District of Columbia Tax Court was correct in holding 
distributions from depreciation reserves, in excess of cur- 
rent and accumulated earnings, to be non-taxable. 


As appears from the counterstatement of the case in- 
cluded herein, there seems to have been considerable un- 
certainty in the contentions of the District, whether the 
distributions here in question constitute dividends, as de- 
fined in the Act, or whether they are to be regarded as un- 
defined ‘‘gross income’’. Some of this uncertainty seems 
to have been carried over into the District’s brief filed in 
this Court. While stating in its argument (page 16 of the 
brief) that the Tax Court ‘‘erroneously’’ believed that the 
sole question in this case was whether the distributions 
are dividends, substantial reliance is placed on the decision 
of this Court in Berliner v. District of Columbia, 103 U.S. 
App. D.C. 351, 258 Fed. 2d 651, cert. den. 357 U.S. 937, 
2 L. Ed. 2d 1551, 78 S. Ct. 1884. That case was concerned 
with the question of whether certain liquidating distribu- 
tions were from the earnings of the corporation. The case 
has no connection with any theory that corporate dis- 
tributions can be taxed as ‘‘gross income’’ in the absence 
of corporate earnings and profits. Although it is conceded 
that the distributions here involved did not come from cor- 
porate earnings, we find the statement on page 21 of the 
District’s brief which reads as follows: 


“In substance, there is no real distinction between 
the distributions to the stockholders in Berliner and 
the distributions to respondents here’’. 


Seemingly then, the District adheres to the argument 
that the distribution may have been dividends, after all. 
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The facts relating to the distributions held to be non- 
taxable by the Tax Court are not in dispute. All of the 
corporations involved in these cases distributed funds to 
their stockholders which in part exceeded current and ac- 
cumulated earnings. There is also no question that the 
cash thus paid to the stockholders, in excess of earnings, 
could be obtained from but one source, i.e. the funds ac- 
cumulated from depreciation deductions to the extent that 
they were not required for mortgage amortization. 


The question whether such distributions from deprecia- 
tion reserves are dividends, is easily answered. The stat- 
ute, Sec. 47-1551¢(m), D. C. Code, 1961, makes it abundantly 
clear that a dividend has to come from corporate ‘‘earn- 
ings, profits or surplus’’. Enough has been said both in 
this brief and in the Tax Court’s findings and opinions, to 
remove any doubt that there were no corporate earnings, 
profits or surplus available as a source of these payments. 
That distributions from depreciation reserves when exceed- 
ing earnings, cannot result in a taxable dividend is no 


longer in doubt in the Federal Tax field. Section 301(c) 
of the Internal Revenue Code of 1954; Gross v. Commis- 
sioner, (2nd Cir. 1956), 236 F. 2d 612; John K. Beretta, 
1 T.C. 86, aff’d (5th Cir. 1944) 141 Fed. 2d 462, Douglas 
Hotel Co., 14 T.C. 1136, aff’d (Sth Cir. 1951) 190 F. 2d 
766. Section 1.316-2(e) of the Federal Income Tax regula- 
tions under the 1954 Code, contains the following statement: 


‘¢A reserve set up out of gross income by a corpora- 
tion and maintained for the purpose of making good 
any loss of capital assets on account of depletion or 
depreciation is not a part of surplus out of which 
ordinary dividends may be paid’’. 


No argument, other than the reference to the Berliner 
case noted above, is made by the District to urge this Court 
to reverse the plainly correct ruling of the Tax Court 
that, under the foregoing circumstances, a stockholder can- 
not receive a taxable ordinary dividend. 
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Thus, we are left with the argument that the distribu- 
tions from depreciation reserves are ‘‘gross income’’ with- 
in the meaning of the broad definition of Section 2(a) of 
Title III of the Act (Section 47-1557a, D. C. Code, 1961), 
appearing in full on pages 8-9 of the District’s brief. 


There is no doubt that a broad definition of gross income, 
such as is contained in the above-cited section, is a common 
and often useful element in most taxing statutes. It has 
existed for many years in the Federal income tax laws and 
it is present in most state tax laws. This definition of 
gross income is obviously designed to encompass, by enu- 
meration where possible, most of the conceivable situations 
that might result in taxable income. In addition, the lan- 
guage in such section is usually broad enough to include 
in the definition some of the more unusual events that lead 
to the receipt of income. The cases referred to by the 
District of Columbia illustrate this purpose of a general 
definition section. 


The District of Columbia provision is not unlike the 
Federal enactment defining gross income. However, it con- 
tains the notable exception relating to ‘‘capital assets’’ or 
income ‘‘growing out of’? their ownership or sale. Divi- 
dends are also specifically mentioned, and as already stated 
are defined elsewhere in the Act. Section 4(1) of the Act 
defines a ‘‘capital asset’’ as property, other than inventory 
assets, that has been held for more than two years. 


We submit that the applicable statute leaves no question 
as to the tax status of corporate distributions. When a 
corporation pays money to a stockholder it can take the 
funds from its earnings, or in the absence of earnings, it 
can take the funds from capital. There is no need to resort 
to definitions of ‘‘gross income’’ to reach the mean- 
ing of such a transaction. The Congress has ordained that 
when a District resident has owned corporate stock for more 
than two years, he has acquired a capital asset which, except 
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for dividends, cannot produce 

purposes. There can 

a capital distribution is based on stock ownership as, 

the funds representing depreciation reserves are part of the 
eorporation’s capital to which only a stockholder can be 
entitled. As was said by the Circuit Court in Douglas H: otel 


vious that when the deprecia- 
by Mr. Miller, that 
arning 


See also, R. D. M errill Company, 4 T- C. 955. 


The attempt to tax @ capital distribution under the broad 
definition of ‘‘gross income’’ is not new. Tt was precisely 
this approach that the Commissioner of Internal Revenue 
- used in the Gross case and was rejected there. Similarly, 


- the State of New York argued for inclusion in ‘gross in- 
- eome’’ of corporate distributions exceeding earnings. In 
Marz v. Bragalini, 6 NUYS. 2d 322, 160 NE. 2a 611 (1959) 
the New York Court of Appeals rejected this argument, 
relying primarily on the decision in the Gross ease and fur- 
ther stating: 


“Tt has long been the policy of our Courts to adopt, 
whenever reasonable and practical, the Federal con- 
struction of substantially similar tax provisions’. 


The fact that the District statute does not specifically 
mention ‘“‘capital distributions’’ presents no problem in 
view of the well-defined principles governing such trans- 

Tax Court was clearly correct 

e taxation to reach 

e questions The similarity 
s of law involved make resort to Federal 
er of necessity. This practice has been 
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approved by this Court. District of Columbia v. Lewis, 109 
U.S. App. D. C. 353, 288 Fed. 2d 137; Broadcasting Publi- 
cations, Inc. v. D. C., — U. 8. App. D. C., — Fed. 2d — 
(decided Nov. 21, 1962). 


It should: be mentioned that repeatedly in the brief of 
the District of Columbia, it is stated that the Tax Court 
held the distributions to be a ‘‘return”’ of capital and that 
the taxpayers had recovered their cost of the stock long 
before. As has been pointed out, no such ruling was made 
by the Tax Court. Moreover, the theory of a capital dis- 
tribution has no connection with the amount paid for stock, 
except that such cost may be deducted in computing any 
taxable gain. Obviously, the cost of stock can only be re- 
turned once, but a corporation can distribute its capital to 
a stockholder for so long as he remains the owner of the 
stock and without regard to how much he paid for it 
originally. 


The foregoing discussion has been concerned with dis- 
tributions from depreciation reserves only. In 1960, the 
stockholders of the Queenstown Corporations received dis- 
tributions after the companies had discontinued business. 
There were no earnings during that period. The funds were 
received from reserves deposited with the mortgagees (J.A. 
44). The Tax Court held that distributions from this source 
were from capital and non-taxable. We contend that for 
the reasons previously discussed with reference to distribu- 
tions from depreciation reserves, this ruling was also 
correct. 

CONCLUSION 


In view of the foregoing facts and arguments, Hyman 
Goldman et al respectfully submit that 


1. The District of Columbia Tax Court should be re- 
versed in its ruling that earnings from prior years became 
available as ordinary dividends in 1959, in addition to the 
actual earnings of that year, notwithstanding the existence 
of an accumulated operating deficit. 
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2. In all other respects, the decisions of the District of 
Columbia Tax Court should be affirmed. 


Respectfully submitted, 


Narsan Srvrop 
WERNER STRUPP 
Attorneys for Petitioners 
in No. 17,354 and for 
Respondents in No. 17,352 
1735 DeSales Street, N. W. 
Washington 6, D. C. 
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COUNTER-STATEMENT OF THE 
QUESTION PRESENTED 
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Where Hyman Goldman, et al., as stockholders in 
corporations, without there occuring any redemption of their stock 


interests or liquidation or dissolution of the corporations, received 


from such corporations cash distributions in excess of the earned 


surplus of the corporations, the question presented is: 

Was it not error for the District of Columbia Tax Court 
to hold that these distributions were not includible in the gross income 
of respondents as defined by the District of Columbia Income and 


Franchise Tax Act of 1947, as amended? 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17, 352 
DISTRICT OF COLUMBIA, 


Petitioner, 
v. 


HYMAN GOLDMAN, et al., 


Respondents. 


No. 17, 354 
HYMAN GOLDMAN, et al., 


Petitioners, 
Vv. 


DISTRICT OF COLUMBIA, 
Respondent. 
BRIEF FOR DISTRICT OF COLUMBIA AS RESPONDENT 


IN NO. 17, 394 COMBINED: WITH REPLY OF DISTRICT OF 


COLUMBIA TO BRIEF OF HYMAN GOLDMAN, ET AL. 
Te Te) RENNO Goan ne <a 


PRELIMINARY STATEMENT 


In accordance with the Order of this Court dated 


-2- 


February 20, 1963, this brief contains the brief of the District of 


Columbia as respondent in No. 17, 354 combined with a reply of 
the District of Columbia to the brief of respondents Hyman Goldman, 


et al., in No. 17, 352. 


COUNTER-STATEMENT OF THE CASE 
The statement of the case contained in the District's brief 
as petitioner in No. 17,352, and the statement of the case in the brief 
of Hyman Goldman, et al., as petitioners in No. 17,354, set forth 


the necessary facts in these cases. 


SUMMARY OF ARGUMENT 
The District of Columbia Tax Court was correct in its 
amendment to the findings of fact and opinion filed June ll, 1962, when 
it held that an impairment of capital resulting from an operating deficit 
did not have to be restored by subsequent earnings of the corporations 


involved before these earnings became available for dividends under the 
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definition of a dividend in the District of Columbia Income and Franchise 


Tax Act of 1947, as amended. Although the District agrees with the 
Tax Court's holding, so far as it goes, it is the further position of the 
District that excepting only a return of the original capital investment 
of the stockholders, both dividends and other distributions are 


includible as gross income under the gross income provision in the 
District Act. | 


| 
In its brief as petitioner in No. 17,352, the District pointed 
out that nothing in the District Act excludes from gross income 
| 
distributions such as those received by the stockholders in the four 
corporations involved. For this reason, the Tax Court was in error in 


holding that only such distributions as it characterized as dividends 


| 
under the definition thereof in the District Act were subject to tax. 


In its amended findings of fact and opinion filed jue li, 1962, 
(J.A. 44) the District of Columbia Tax Court held that amounts 
distributed to the common stockholders of Queenstown A in the fiscal 
year ended September 30, 1959, were comprised of earnings, | both 


| 
current and accumulated, of the corporations. It ruled that current and 
| 
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accumulated earnings of Queenstown A were in excess of the distri- 
butions made to the stockholders by Queenstown A, and that such 
distributions were "dividends" constituting taxable income to the 


stockholders under the District of Columbia Income and Franchise 


Tax Act of 1947, as amended. 


As to distributions in the fiscal year ended September 30, 
1959 by Queenstown B to its stockholders the Tax Court held that 
amounts totaling $14, 510.66 were, similarly, dividends under the 
definition in the District Act and taxable to such stockholders, but 
that amounts totaling $1, 450.98 were not dividends as defined in the 
District Act, were capital distributions, and were non-taxable. 

The Tax Court also held that amounts totaling $14, 541. 58 
distributed by Queenstown E to its stockholders were dividends under 
the definition in the-Distriet Act and-taxable-to sueh stoekholders, but 
that $460.67 distributed was not dividends as defined in the District Act, 
constituted capital distributions, and was non-taxable. 

As the District argues in its brief as petitioner in 
No. 17,352, these distributions were all includible in the gross income 
of the stockholders under the definition of gross income in Section 2(a) 


of Title Ill of the Income and Franchise Tax Act of 1947, as amended. 


Say ie 


No provision is made in the Act to exclude from tax any portion of 

these distributions. | 
The Tax Court was correct in its amendment to the findings 

of fact and opinion, filed June ll, 1962, (J.A. 44) when it held that an 

impairment of capital resulting from an operating deficit did not have 

to be restored by subsequent earnings before these earnings became 

available for dividends. In its discussion of the dividend provision in 


the Act, it held that the term "dividend" more nearly approaches the 
| 


definition of the word "dividend" in the Revenue Act of 1936 and 
subsequent acts than it does prior acts. 


The Tax Court said: 
| 
'* * *]t will be noted that the term ‘dividend’ | 
in the Revenue Act of 1936, includes the distribution 
to shareholders of any earnings made by the dis- 
tributing corporation during the taxable year, upon 
which provision the opinions in the United States 
Tax Court turned. The District of Columbia 
definition includes earnings of the distributing _ 
corporation 'whenever earned’. (J.A. 52) | 


The District agrees with the Tax.Court's reasoning so far 
as it goes regarding the interpretation of the District statute in relating 
earnings to taxable distributions. The position of the District is, however, 
that, for District tax purposes, "gross income" includes not only 


distributions out of earnings but, also, distributions from so-called 
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"depreciation reserves", or "capital". 


In the counter-statement of the case of the brief of 


Hyman Goldman, et al., there is the following statement: 


"These petitioners find no basis in the 
record for the portion of the District of Columbia's 
"Statement of the Case' in which it is said The 
District of Columbia Tax Court found that the 
distributions from the "depreciation reserves" of 
these four corporations were in the nature of 
a return of capital to the stockholders and, as 
such, were not subject to District income taxes.' 
(Brief of the District of Columbia, page 2.) 
The phrase 'return of capital’ is not used by the 
Tax Court in any of its findings or opinions. 
However, the term 'capital distribution" is 
repeatedly used by the Tax Court. (J.A. 38, 54).” 


The District was not in error, however, in referring to 
the use by the Tax Court of the words “return of capital". On page 21 
of that Court's findings of fact and opinion (J.A. 35) there appears 
the following statement: 


"tt is clear from the record that the corporation 
intended from its beginning to make distributions 
to its stockholders in part from earnings and in part 
as a return of capital. At the end of 1953 it had 
distributed to them more than $350, 000, while its 
cumulative deficit was slightly more than $300, 000, 
representing the excess of distributions over cumulative 
earnings after taxes. Apart from its historical 
significance, the foregoing is not here important. It 
should, however, be here observed, that the amortization 
or reduction of payments on the mortgages encumbering 
the Berkshire were made out of the depreciation 
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reserves, which were ample for that purpose, and 
appropriate as well, since they must be considered 
as capital and the logical asset from which the 
capital expenditure of amortization or reduction of 
mortgages could be made." (Emphasis supplied) | 
I 
Under the "gross income" provision in the District 


statute it is immaterial how the distributions to stockholders are 


characterized. The Tax Court characterizes by several labels portions 


of the distributions which it holds not subject to District tax. These 


| 
labels are, “return of capital", "capital distribution”, and out of 


| 
"depreciation reserves". The District Act does not contain any 
: 


provision which would exclude from taxable gross income distributions 


to stockholders except a return of their original investment in the 


corporation. 


i 
Hyman Goldman, et al., also state in their brief: 
| 

"As appears from the counterstatement of ! 

the case included herein, there seems to have been 
considerable uncertainty in the contentions of the | 
District, whether the distributions here in question 
constitute dividends, as defined in the Act, or 
whether they are to be regarded as undefined 
tgross income’. Some of this uncertainty seems | 
to have been carried over into the District's brief; 
filed in this Court. * * *" 


Both at the hearing of these cases in the Tax Court, and in 


its brief here, the District has followed a consistent position that all 


distributions to the stockholders of the four corporations were includible 
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in the gross income of petitioners. The District urged,in other words, 


that, even in the event the Tax Court found that portions of these 
distributions would not qualify as dividends under the definition of 
dividends in the District statute, they, nevertheless, constituted income 
includible in the gross income of the stockholders and, as such, were 


subject to tax (J.A. 8-10). 


CONCLUSION 
In view of the foregoing, it is respectfully submitted 
that the conclusion of the Tax Court complained of by petitioners 
Hyman Goldman, et al., in No. 17,354 was correct and should be 
affirmed, but that the refunds of taxes ordered by the Tax Court, 
and to which the appeals of the District of Columbia in No. 17, 352 


are directed, should be reversed. 


CHESTER H. GRAY 

Corporation Counsel, D.C. 

MILTON D. KORMAN 

Principal Assistatit Corporation 
Counsel, D.C. 

HENRY E. WIXON 

Assistant Corporation Counsel, D.C. 

HARRISON S. HOWES 

Assistant Corporation Counsel, D.C. 

Attorneys for Petitioner in Docket No. 

17,352 and Attorneys for Respondent in 

Docket No. 17, 354, 

District Building 

Washington 4, D.C. 
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IN THE 
UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 
DISTRICT OF COLUMBIA, 


Petitioner, 


HYMAN GOLDMAN AND 
YETTA D, GOLDMAN, ET AL., 


) 
) 
v. ) No. 17, 352 
) 
) 
) 
) 
) 


Respondents. 


PETITION FOR REHEARING EN BANC 
Pursuant to Rule 26 of the General Rules of this Court, the 


District of Columbia respectfully petitions the Court for a rehearing of the 
above-entitled case by the entire Court sitting en banc. | 

On December 26, 1963 Circuit Judges Wilbur K. Miller and 
Danaher, constituting a majority of the division before which this case to- 
gether with case No. 17,354 entitled Hyman Goldman and Yetta D. Goldman, 
et al., Petitioners v. District of Columbia, Respondent, was presented, 
affirmed decisions of the District of Columbia Tax Court holding that 
amounts distributed to respondents out of depreciation reserves by corpora- 
tions in which respondents were stockholders were capital distributions and 
nontaxable under the District of Columbia Income and Franchise Tax Act of 
1947, as amended. | 


Circuit Judge Washington, dissenting from the conclusion of the 


majority, said in his dissenting opinion: ! 
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"J am of the view that the Tax Court erred in 
holding that the parts of the distributions in ex- 
cess of the corporations" earnings and profits 
are not taxable. Tobe sure, such distributions 
are not taxable as ‘dividends, * but I think in the 
circumstances here they unquestionably are 
taxable as income to the stockholders under the 
broad definition of gross income * * *in Section 
47-1557a of the D.C. Code. 


The stockholders invested in the stocks of 
the corporations to derive profit or gain. They 
have already in previous years had returned to 
them in the form of tax free distributions the 
amounts they invested in such stocks. Everything 
in excess of that investment, which they thereafter 
receive from the corporations—including dividends, 
although they are separately treated in the definition— 
must represent to them, and from their standpoint 
be, a profit flowing from their investment. It is 
"gains or profits, and income’ derived from an 
investment and hence is gross income within the 
statutory definition. Cf. Commissioner of 
Internal Revenue v. Glenshaw Glass Co., 348 
U.S. 426, 429-431 (1955). There is no provision 
in the law which can be construed as exempting from 
the definition of gross income distributions by a 
corporation which do not qualify as dividends under 
the statutory definition of that term but which are in 
excess of the investment in the stock. I conclude that 
after the stockholder's investment in the corporation 
has been returned to him tax free, the profits on his 
investment are taxable as thereafter received, whether 
or not they be ‘dividends'.* 


This case represents the first instance in which the nature and 


taxability of distributions by a corporation out of so-called "depreciation 
reserves" has been considered by this Court. Involving, as it does, the 


meaning and effect of the definition of gross income contained in Section 2 
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i 
| 
! 
| 
| 
| 
| 


(a) of Title III of the Income and Franchise Tax Act of 1947 (Section 4i- 
1557a, D.C. Code, 1961), the case is of particular eipoctaee in the field 
of District income tax. That the questions presented required extensive 
consideration by all of the judges of the division is demonstrated by the 
analysis and discussion of the matter as contained in both the majority and 
minority opinions. Clearly, therefore, the combination of facts, that 
this case is one of first impression and that there is an absence of agree- 
ment among the judges of the division, warrants a rehearing of the case by 
the entire Court sitting en banc. | 
Analysis of the majority opinion shows that it is predicated almost 


entirely upon a conclusion that it was not the intent of the Congress to tax 


distributions out of depreciation reserves. The minority opinion, on the 
contrary, holds that, not only is such an "intent" not manifested by the 
language of the statute, but that the conclusion of the majority is inconsis- 
tent with the treatment of similar distributions for Federal income tax 
purposes. | 

This Court, has from time to time, in cases involving District 
taxing statutes, considered comparable or analogous Federal statutes. For 
example, in District of Columbia v. Lewis, decided January 19, 1961, 108 
U.S. App.D.C. 353, 288 F.2d 137, cert. denied 368 U.S. 818, the Court, © 
in reaching its decision as to the meaning of the words “bona fide purchase 


for full consideration in money or money's worth" in the District Inheritance 
: | 


4 
Tax Statute, considered comparable language of the Internal Revenue Code. 


Based upon that comparison, the Court concluded that the transfer there in- 


volved was not subject 'to inheritance tax., Similarly, in McKimmey v. 
District of Columbia, 112 U.S. App.D.C. 132, 300 F.2d 724 (1962), another 
case involving District inheritance taxes, the Court, in its opinion, referred 
to language in Federal Revenue Acts paralleling that of the particular pro-. 
vision of the Inheritance Tax Statute there involved and, based in part upon 
the comparison so made, rendered its decision. Berliner v. District of 
Columbia, 103 U.S. App.D.C. 351, 356, 258 F.2d 651, 656, cert. denied 
$57 U.S. 937 (1958) to which the majority refer in their opinion, -also in- 
volved a consideration by the Court of Federal income tax law as an aid in 
the construction and application of language in the District of Columbia - 
Income and Franchise Tax Act of 1947. 

The comparison of District income tax law with analogous pro- 
visions of Federal income tax law, as made in the dissenting opinion of 
Circuit Judge Washington, is entirely consistent with the approach of this 
Court in other cases involving tax matters. Based upon such comparisons, 
Circuit Judge Washington concluded that the distributions to the stockholders 
involved were includible in their gross income for tax purposes and subject 
to tax. This conclusion harmonizes, so far as Congressional intent is 
concerned, the District's income statute with its Federal counterpart. The 
majority opinion, on the other hand, disregards the similarity between the: 
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Federal and District income tax laws insofar as each provides for: 


the distributions here involved, although, of course, the method of approach 


to taxation is not the same. Moreover, as Judge Washington sie in his 


opinion, nothing in the District's statute provides for the exemption from 


taxation which the majority decision confers upon the taxpayers. | 
It is respectfully submitted, therefore, that the conclusion of 
Circuit Judge Washington is correct, that the conclusion of the majority is 


incorrect, and that these consolidated case should be reviewed by the entire 
‘Court sitting en banc. | 


CHESTER H. GRAY | 
Corporation Counsel, D. oe | 


| 

MILTON D. KORMAN 
Principal Assistant Corporation 
See D.C. 


HENRY E. WIXON 
Assistant Corporation oe D.C. 
Attorneys for Petitioner | 
District Building | 
Washington, D.C. 20004 
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ANSWER OF RESPONDENTS TO PETITION FOR 
REHEARING EN BANC 


The District of Columbia has petitioned this Court for 
@ rehearing en banc, largely on the grounds that this is 
the first instance in which the Court has been called 
upon to decide the specific question here presented. 


‘While this is true, it should ‘be recognized that the issue 
decided is one that has arisen many times in the field 
of taxation. To be sure, it has not arisen in any cases 


2 


involving District of Columbia income tax. However, we 
submit that the applicable principles are so well under- 
stood and settled and so completely in accord with the 
majority opinion, that a rehearing of these cases should 
not be granted. 


Traditionally, income tax statutes contain broad ‘‘gross 
income’? provisions which are designed to reach the var- 
ious kinds of gains and profits. However, these broad 
statutes contain exceptions and limitations. The District 
of Columbia tax law, as the majority opinion points out, 
provides ‘‘no less than 16 specific categories’’ of excep- 
tions from the definition of ‘‘gross income” (footnote 3, 
page 3 of the slip opinion). The exception involved in 
this case respecting “‘capital assets’’ is founded on the 
principle that income which is of the nature of Capital, 
is to be given separate treatment for tax purposes as 
distinguished from so-called ‘‘ordinary income”. For 
Federal tax purposes capital gains, if the asset is held 
for more than six months, are taxed to the extent of one 
half of the amount realized. In the case of District of 
Columbia taxation, if the asset is held for more than two 
years, the gain is exempt from tax altogether. 


The petitioner did not contend, nor does it appear to 
be the view of the dissent, that the distributions here 
involved are of a nature other than capital. Such dis- 
tributions have been held to be from capital in consistent 
rulings of the Federal courts in construing distributions 
that exceed current or accumulated earnings. The dis- 
senting judge emphasizes the fact that there was no ‘‘sale 
or exchange”’ of a capital asset in the instant case and 
that, therefore, the exception of Section 47-1557a, D. C. 
Code (1961) does not apply. However, the statutory ex- 
ception is not so limited as it speaks of ‘‘income derived 
from any trade or business or sales or dealings in prop- 
erty, whether real or personal, other than capital assets, 
as defined in this subchapter ... ” It is clear, there- 
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fore, that income which partakes of the nature of the 
capital asset, falls within the exception referred to. 


Federal cases mentioned in the majority opinion have 
plainly announced the principle that corporate distribu- 
tions in excess of earnings, must be regarded as of the 
nature of capital. This is true whether the source of 
funds is mortgage proceeds as in Commissioner of Internal 
Revenue v. Gross, (2nd Cir. 1956) 236 F. 2nd 612, or depre- 
ciation reserves as was the case in Douglas Hotel Co. v- 
Commissioner of Internal Revenue (8th Cir. 1951) 190 F. 
Qnd 766, 775. It is interesting to note that in the Gross 
case, much like in the instant case, the Government argued, 
and the court rejected the theory, that capital distribu- 
tions should not escape taxation because the statutory 
definition of gross income refers to ‘“‘income from any 
source whatever”. As the majority opinion states, it is 
incorrect to read that part of the law without considering 
those sections of the statute which exclude specific kinds 
of income from the definition, and thus exempt them from 
tax. 


For the reasons herein stated, it is respectfully sub- 
mitted that the majority opinion filed in this case is correct 
and, therefore, the petition for rehearing en banc should 
be denied. 


Naraan Srvg0p 
Werner STRUrPP 
Attorneys for Respondents 


